
Volume 27, Number 5
February 2017

Continued on next page

WWW.ARGENTCO.COM

COMMUNICATIONS GROUPARGENT

FEATURE ARTICLE

Let’s Get Physical—Water Rights, Takings, and the Endangered Species Act
By Austin Cho, Esq., Downey Brand LLP, Sacramento, California . . . . . . . 123

CALIFORNIA WATER NEWS

California’s General Water Supply Is Currently above Average . . . . . . . . 129

REGULATORY DEVELOPMENTS

U.S. Bureau of Reclamation and California Department of Water Resources 
Release Final Environmental Documents for the California WaterFix Pro-
ject . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 130

Secretary of the Interior Issues Order to Protect California from the Effects 
of Drought and Climate Change . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132

California Department of Water Resources Publishes Best Management Prac-
tices and Guidance for Sustainable Groundwater Management . . . . . . . . 134 

California Department of Water Resources Reduces Carbon Footprint of the 
State Water Project by Purchasing Solar Power . . . . . . . . . . . . . . . . . . . 137

California Department of Water Resources Releases Interim Update of Bul-
letin 118 to Aid Timely Implementation of the Sustainable Groundwater 
Management Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138

RECENT FEDERAL DECISIONS

District Court:
District Court Finds Mississippi Numerical Water Quality Standards Are Not 
Compelled by the Clean Water Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 141
Gulf Restoration Network v Jackson, ___F.Supp.3d___, Case No. 12-677 (E.D. 
La. Dec 15, 2016). 

EDITORIAL BOARD    

Robert M. Schuster, Esq.                            
Executive Editor                                                
Argent Communications Group                                                                     

Steve Anderson, Esq.                             
Best Best & Krieger, LLP

Michael Davis, Esq.                            
Gresham, Savage, Nolan & Tilden

Meredith Nikkel, Esq.                     
Downey Brand, LLP

Daniel O’Hanlon, Esq.                           
Kronick, Moskovitz, Tiedemann & Girard

                               

ADVISORY BOARD                      

David R.E. Aladjem, Esq.                     
Downey Brand, LLP

Mary Jane Forster Foley                                      
MJF Consulting Inc.                                  

Prof. Brian Gray                                   
U.C. Hasting College of Law  

Arthur L. Littleworth, Esq.                   
Best Best & Krieger, LLP

Robert B. Maddow, Esq.                         
Bold, Polisner, Maddow,                       
Nelson & Judson

Antonio Rossmann, Esq.                       
Rossmann & Moore

Michele A. Staples, Esq.                        
Jackson Tidus 

Amy M. Steinfeld, Esq.                    
Brownstein Hyatt Farber Schreck 

C O N T E N T S



WWW.ARGENTCO.COM

Copyright © 2017 by Argent Communications Group. All rights reserved. No portion of this publication may be 
reproduced or distributed, in print or through any electronic means, without the written permission of the pub-
lisher. The criminal penalties for copyright infringement are up to $250,000 and up to three years imprisonment, 
and statutory damages in civil court are up to $150,000 for each act of willful infringement. The No Electronic 
Theft (NET) Act, § 17 - 18 U.S.C., defines infringement by "reproduction or distribution" to include by tangible 
(i.e., print) as well as electronic means (i.e., PDF pass-alongs or password sharing). Further, not only sending, but 
also receiving, passed-along copyrighted electronic content (i.e., PDFs or passwords to allow access to copyrighted 
material) constitutes infringement under the Act (17 U.S.C. 101 et seq.). We share 10% of the net proceeds of 
settlements or jury awards with individuals who provide evidence of illegal infringement through photocopying or 
electronic distribution. To report violations confidentially, contact 530-852-7222. For photocopying or electronic 
redistribution authorization, contact  us at the address below.

The material herein is provided for informational purposes. The contents are not intended and cannot be consid-
ered as legal advice. Before taking any action based upon this information, consult with legal counsel. Information 
has been obtained by Argent Communications Group from sources believed to be reliable. However, because of the 
possibility of human or mechanical error by our sources, or others, Argent Communications Group does not guar-
antee the accuracy, adequacy, or completeness of any information and is not responsible for any errors or omissions 
or for the results obtained from the use of such information. 

Subscription Rate: 1 year (11 issues) $815.00. Price subject to change without notice. Circulation and Subscription 
Offices: Argent Communications Group; P.O. Box 506; Auburn, CA 95604-0506; 530-852-7222 or 1-800-419-
2741. Argent Communications Group is a division of Argent & Schuster, Inc.: President, Gala Argent; Vice-Presi-
dent and Secretary, Robert M. Schuster, Esq.

California Water Law & Policy Reporter is a trademark of Argent Communications Group.

Publisher’s Note: Accuracy is a fundamental of journalism which we take seriously. It is the policy of 
Argent Communications Group to promptly acknowledge errors. Inaccuracies should be called to our at-
tention. As always, we welcome your comments and suggestions. Contact: Robert M. Schuster, Editor and 
Publisher, P.O. Box 506, Auburn, CA 95604-0506; 530-852-7222; schuster@argentco.com

District Court Finds RCRA Does Not Create a Private 
Right to Recover Damages in Soil and Groundwater 
Contamination Case . . . . . . . . . . . . . . . . . . . . . . 143
Hollingsworth v. Hercules, Inc., ___F.Supp.3d___, 
Case No. 2:15-CV-113-KS-MTP (S.D. Miss. Dec. 22, 
2016).

RECENT CALIFORNIA DECISIONS

Supreme Court:
California Supreme Court Limits Reach of the Public 
Records Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145 

Los Angeles County Board of Supervisors v. Superior 
Court, ___Cal.5th___, Case No. S226645 (Cal. Dec. 
29, 2016).

Superior Court:
City of Clovis Wins $22 Million Verdict against Shell 
Oil Co. over Contaminated Water—More Suits 
Likely to Follow . . . . . . . . . . . . . . . . . . . . . . . . . 147
City of Clovis v. Shell Oil Co., Case No. CGC946617, 
(Fresno Super. Ct. Dec. 21, 2016).



123February 2017

FEATURE ARTICLE

The opinions expressed in attributed articles in California Water Law & Policy Reporter belong solely to the 
contributors, do not necessarily represent the opinions of Argent Communications Group or the editors of 
California Water Law & Policy Reporter, and are not intended as legal advice. 

The turbulence of climate change has added a 
great deal of uncertainty to water rights throughout 
the arid West. Notwithstanding the recent flurry of 
winter storms, California is still held captive by one 
of the longest and driest droughts to occur since it 
became a state in 1850. The Pacific Institute’s Cali-
fornia Drought Monitor reports that while record 
precipitation may have eased drought conditions in 
some areas, 28 percent of the state is still classified as 
“extreme-to-exceptional.” Many of the state’s ground-
water aquifers remain in overdraft. For the moment, 
Governor Brown’s 2014 declaration of a drought state 
of emergency is still in effect. Similarly, the State Wa-
ter Resources Control Board (SWRCB) has indicated 
it will likely maintain its drought conservation rules 
for urban water users. Moreover, a host of environ-
mental protection statutes place additional pressures 
on government agencies to respond to the effects of 
climate change with conservation measures that can 
often further impact water users’ diversion rights. 

With so few assurances in place for water security, 
it is easy to see why water users are often at odds with 
environmental laws and regulations. A recent Federal 
Court of Claims decision, authored by Judge Marilyn 
Blank Horn, suggests right holders may be entitled to 
relief from government actions that limit the use of a 
water right without compensation, even when those 
actions are mandated by a statute like the federal 
Endangered Species Act (ESA). In holding that the 
U.S. Bureau of Reclamation’s (Bureau) cessation of 
water deliveries should be viewed as a physical taking 
rather than a regulatory taking, the court in Klamath 
Irrigation v. U.S., ___F.Supp.3d___, Case No. 1-591L 
(Fed. Cl. Dec. 21, 2016) brought farmers and irriga-
tors one step closer to prevailing in a 16-year legal 

battle that exemplifies the challenges for diverters in 
the Klamath River Basin and other water-starved re-
gions. Although critical issues remain in dispute, the 
decision may open the door for water right holders in 
California and elsewhere to challenge government 
actions under a physical takings theory when water is 
taken to meet environmental obligations. 

The Endangered Species Act
The ESA was enacted in 1973 amid a national 

surge in the sentiment that humans, as the stew-
ards of the natural world, are duty-bound to protect 
and preserve threatened wildlife species and their 
habitats. In no uncertain terms, the “plain intent 
of Congress in enacting this statute was to halt and 
reverse the trend toward species extinction, whatever 
the cost.” Tennessee Valley Authority v. Hill, 437 U.S. 
153, 184 (1978). With its strong directives and broad 
applicability, the ESA has been praised by its support-
ers and decried by its critics with equal fervor. 

Under the ESA, federal agencies are tasked with 
providing:

…a means whereby the ecosystems upon which 
endangered species and threatened species 
depend may be conserved … [and] a program for 
the conservation of such endangered species and 
threatened species. 16 U.S.C. § 1531(b).

Section 7(a)(2), in particular, requires all federal 
agencies to ensure that any actions they undertake, 
fund, or authorize are not likely to result in jeopardy 
to a listed species or in adverse modification to a 
listed or threatened species’ critical habitat. Section 
9 of the ESA prohibits any person, including govern-
ment agencies, from “taking” a species that has been 
listed as endangered or threatened, though in this 
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context the term “take” means to:

…harass, harm, pursue, hunt, shoot, wound, kill, 
trap, capture, or collect, or attempt to engage in 
any such conduct. 16 U.S.C. § 1532(19). 

The ESA has operated to constrain the traditional 
exercise of water rights and limit or modify how pro-
posed projects are carried out. Many of the Bureau’s 
dams and reservoirs lie on waterways that serve as the 
habitats of fish and wildlife species listed as threat-
ened or endangered under the ESA. Accordingly, the 
ESA requires the Bureau to evaluate the potential 
to adversely affect listed species in the course of its 
operational activities 

The Takings Clause
The Fifth Amendment of the U.S. Constitution 

enshrines a core tenet of property ownership, provid-
ing in pertinent part: “…nor shall private property be 
taken for public use, without just compensation.” The 
U.S. Supreme Court has maintained that the Takings 
Clause was “designed to bar Government from forc-
ing some people alone to bear public burdens which, 
should be borne by the public as a whole,” by secur-
ing compensation in the event of otherwise neces-
sary interference. Armstrong v. U.S., 364 U.S. 40, 49 
(1960). 

Courts engaging in takings analysis employ a 
two-part test: to prevail in a claim under the Takings 
Clause, a plaintiff must demonstrate i) a cognizable 
property interest that ii) the government took for 
public use without providing proper compensation. 
See, Am. Pelagic Fishing Co. v. U.S. 379 F.3d 1363, 
1372 (Fed. Cir. 2004). Property rights do not stem 
from the Constitution; whether an asserted interest 
actually rises to the level of being property, and the 
nature and scope of those asserted interests, depend 
on some “independent source” such as state law. Lu-
cas v. South Carolina Coastal Council, 505 U.S. 1003, 
1030 (1992). 
Establishing a Property Interest in Water

When it comes to water, the normally straight-
forward first prong of the takings analysis—property 
ownership—becomes slightly more complicated. 
Water rights are usufructuary—meaning one may be 
assigned the right to use water, but does not own the 
water outright. See, Eddy v. Simpson, 3 Cal. 249, 252 
(1853) (noting the right of property in water “con-
sists not so much of the fluid itself as the advantage 

of its use.”). The right to the actual corpus of water 
is considered to be held by the people and managed 
in trust by the states involved. See, e.g., California 
Oregon Power Co. v. Beaver Portland Cement Co., 295 
U.S. 142, 162 (1935) (holding unappropriated waters 
are to be held free for the use of the public). Indeed, 
both Oregon and California acknowledge their duties 
as trustees of the water resources of their citizenry. 
See, Or. Rev. Stat. § 537.110 (“[a]ll water within the 
state from all sources of water supply belongs to the 
public.”); Cal. Wat. Code, § 102 (“All water within 
the State is the property of the people of the State, 
but the right to the use of water may be acquired 
by appropriation in the manner provided by law.”). 
Thus, a takings analysis with regard to water rights 
can involve impairments on the right of use or the 
right to divert. 
Physical Takings vs. Regulatory Takings

Under the second prong of the analysis, a court 
must determine whether the government took a prop-
erty interest for some public benefit; however, this 
is typically much easier said than done. Takings can 
be divided into two categories: physical takings and 
regulatory takings. Physical takings occur when the 
government takes possession of or physically occupies 
property. In contrast, regulatory takings occur when 
the government’s regulation indirectly restricts a par-
ticular use to which an owner may put his property to 
the point that the property loses all economic benefit. 

In the context of environmental protections that 
can require water to be remain in stream for flow or 
temperature management, the distinction between 
a physical deprivation and regulatory limitation of 
water can be subtle. But the application of one frame-
work over the other makes a significant difference. 
This is because physical takings are considered per se 
takings and impose a “categorical duty” on the gov-
ernment to compensate the owner. When an owner 
has suffered a physical invasion of his property, courts 
have held that:

…no matter how minute the intrusion, and no 
matter how weighty the public purpose behind 
it, we have required compensation. Lucas, 505 
U.S. at 1015. 

On the other hand, regulatory takings generally 
require an ad hoc balancing of all facts considered 
in totality, utilizing the so-called Penn Central test, 
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before compensation is deemed appropriate. Tahoe-
Sierra Preservation Council, Inc. v. Tahoe Regional 
Planning Agency, 535 U.S. 302, 323-324 (2002). The 
Penn-Central test employs a multi-factor analysis that 
weighs the economic impact of the regulation on 
private property, the extent to which the regulation 
interferes with distinct, investment-backed expecta-
tions, and the character of the government action. 
Penn Central Transp. Co. v. City of New York, 438 
U.S. 104, 124 (1978). Despite the oft-cited articula-
tion of Penn Central’s guidelines, the overall uncer-
tainty and lack of bright-line rules, as well as a gener-
al deference to the government’s justifications for its 
actions, can make it extremely difficult for plaintiffs 
to prevail under a regulatory takings analysis. In other 
cases, courts have refused to apply either framework. 
See, Tulare Lake Basin Water Storage District v. U.S., 
49 Fed. Cl. 313, 318 (2001) (the Fifth Amendment 
applies only to direct appropriations, not the con-
sequential injuries resulting from the government’s 
lawful actions).

The Klamath Irrigation v. U.S. Decision
The Klamath Irrigation Project 

The setting for the present case is representative 
of the difficulties the Bureau often faces in trying to 
achieve its goal of supplying contractors with reliable 
water, while at the same time protecting endangered 
species under the ESA, the consequences of which 
tend to fall on water right holders. The Klamath 
River Basin is a vast watershed that stretches across 
southern Oregon and northern California, featur-
ing distinct geologies, topographies, and agriculture 
throughout its upper and lower basins. Farming and 
ranching occupy much of the area, with many of the 
region’s 3,000 farms owned by sole proprietors. 

The Klamath Irrigation Project (Klamath Project) 
is a water management project operated by the Bu-
reau of Reclamation to supply roughly 240,000 acres 
of irrigable farmland across the Oregon-California 
border with water from the Upper Klamath Lake and 
Klamath River. Klamath Irrigation, 2016 WL 7385039, 
at *1. The water is delivered pursuant to the terms of 
perpetual repayment contracts between various con-
tractors and the Bureau by way of a system of diver-
sion channels, canals, and tunnels. Id. 

The Klamath Project also supplies water to the 
Tule Lake and Lower Klamath National Wildlife 
Refuges, which serve as habitats to over 400 wildlife 
species; including waterfowl, bald eagles, and en-

dangered and threatened fish that include the Lost 
River sucker, the shortnose sucker, and the Southern 
Oregon Northern California Coast biological unit 
of coho salmon. Id. at *2. The ESA requires that if 
the Bureau determines an endangered or threatened 
species may be affected by a proposed action, it must 
consult with federal fisheries agencies and potentially 
modify its actions to avoid jeopardizing the protected 
species. Id. 
Procedural History

The Klamath Irrigation litigation began in 2001 dur-
ing a severe drought in the Klamath River Basin. For 
much of the Klamath Project’s operation, landowners 
“generally received as much water for irrigation as 
they needed,” with occasional reductions to deliveries 
in the event of severe droughts. Id. However, finding 
that its operation of the Klamath Project in drought 
conditions would jeopardize the continued existence 
of the two suckers and coho salmon, the Bureau all 
but completely halted its deliveries of irrigation water 
to contractors until after the irrigation season so that 
it could instead dedicate the water to satisfying its 
environmental objectives and preserving the listed 
species. Id. at *4. 

The termination of deliveries sparked outrage, 
protests, and caused farmers and irrigation districts to 
sue the Bureau for withholding Klamath Lake water 
for fish conservation efforts to the complete exclusion 
of the contractors’ water rights. The initial complaint 
alleged, among other things, that the government’s 
shut-off of water deliveries amounted to a breach of 
contract and a taking of the contractors’ water rights 
without just compensation. Id. at *5. Although the 
Court of Claims granted summary judgment in favor 
of the government, the case was evaluated on ap-
peal, certified to the Oregon Supreme Court, and 
mandated back to the Court of Claims to determine 
whether a taking of water rights had indeed occurred. 
Id. On the eve of litigation, both parties submitted 
motions in limine asking the court to decide whether 
the proper legal framework for analyzing the plain-
tiffs’ claim is the per se physical taking framework or 
the regulatory taking balancing test. Id. at *7. 

Normally, a court would not address the framework 
question before first identifying and exploring the 
extent of the plaintiffs’ property interests. Indeed, the 
Federal Circuit directed in its remand that the Court 
of Claims should first determine “whether plaintiffs 
have asserted cognizable property interests” and then 
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“determine whether … those interests were taken and 
impaired.” Id. at *4. However, due to the limited fo-
cus of the cross-motions in limine, the Court of Claims 
addressed the second question in isolation from the 
existing disputes over the nature and extent of the 
plaintiffs’ water rights. 
Casitas and the ‘Active Hand’ of Government

Relying largely on the Federal Circuit’s analysis 
in Casitas Municipal Water District v. U.S., 543 F.3d 
1276 (Fed. Cir. 2008), the Court of Claims found in 
the instant case that the Bureau’s impoundment of 
water upriver from the Klamath Project diverters re-
sembled a physical taking based on the “character of 
the government action.” Klamath Irrigation, 2016 WL 
7385039, at *8. In Casitas, a municipal district chal-
lenged the Bureau of Reclamation’s requirement that 
it install a fish ladder to protect steelhead trout under 
the ESA and allow the use of its waters to operate the 
fish ladder, thereby reducing the district’s available 
water supply. Casitas, 543 F.3d, at 1291-1292. The 
Casitas court rejected the government’s contention 
that its actions merely constituted an indirect and 
reasonable regulation of water rights, instead finding 
an “active hand of the government” that physically 
deprived the plaintiff ’s water for another purpose. Id. 
at 1292. 

The Casitas decision was itself guided by three 
Supreme Court cases in which a physical takings 
analysis was applied to deprivations of water that the 
government appropriated for its own use or use by 
a third party. See, id. at 1289-1290. In International 
Paper Company v. U.S., 282 U.S. 399 (1931), the 
Supreme Court held that the federal government’s di-
version of a plaintiff ’s water for the purposes of power 
generation, even in the interest of national security 
during World War I, was a compensable physical tak-
ing. Id. at 405. As Justice Holmes concluded:

….when all the water that it used was with-
drawn from the [plaintiff ’s] mill and turned 
elsewhere by government requisition for the 
production of power, it is hard to see what more 
the Government could do to take the use. Id. at 
407. 

In U.S. v. Gerlach Live Stock Company, 339 U.S. 
725 (1950), riparian users along the San Joaquin 
River claimed the Bureau’s construction of the Friant 

Dam for the Central Valley Project effected a physical 
taking by diverting waters into canals for export that 
would have otherwise flowed through the plaintiffs’ 
lands downstream. Id. at 727-730. 

Similarly, in Dugan v. Rank, 372 U.S. 609 (1963), 
San Joaquin River landowners successfully argued 
that the Bureau’s storage behind the Friant Dam left 
insufficient water in the river to satisfy their riparian 
water rights. Id. at 614. The Supreme Court ex-
plained that:

…[a] seizure of water rights need not necessar-
ily be a physical invasion of land. It may occur 
upstream, as here. Interference with or partial 
taking of water rights in the manner it was ac-
complished here might be analogized to interfer-
ence or partial taking of air space over land. (Id. 
at 625.)

The Court explained that where the government 
acted with the purpose and effect of subordinating the 
plaintiff ’s rights to suit its project needs, the “result of 
depriving the owner of its profitable use” was essen-
tially an “imposition of such a servitude [as] would 
constitute an appropriation of property for which 
compensation should be made.” Id. (alteration in 
original) (citation omitted). 

The Casitas court concluded that by requiring the 
rerouting of water that would have otherwise flowed 
through the plaintiff ’s canal, the government’s action 
was:

…no different than … piping the water to a dif-
ferent location. It is no less a physical appropria-
tion. Id. at 1294.

As the Federal Circuit noted, the “appropriate ref-
erence point” to determine whether the government 
effected a physical diversion is not before the project 
was constructed, “but instead the status quo before 
the fish ladder was operational.” Id. at 1292, n. 13. 
The factual circumstances and analysis in Casitas and 
the Supreme Court cases were determined to be bind-
ing precedent for the instant case. Klamath Irrigation, 
2016 WL 7385039, at *9.
Application of the Casitas Rationale

The Court of Claims found that the decision in 
Casitas was directly applicable in light of its similari-
ties to the present facts. The government attempted 
to distinguish Casitas on the ground that the with-
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holding of water in Upper Klamath Lake was more 
akin to merely requiring water to remain in stream 
than a fish ladder that diverted the plaintiff ’s water 
to another location. Id. at *10. Judge Horn held that 
while the Bureau’s actions:

…may not have amounted to as obvious a physi-
cal diversion as in Casitas … the government’s 
retention of water … did amount to a physical 
diversion of water. Id. (citing Dugan, 372 U.S. at 
625).

Judge Horn further emphasized the importance of 
the timing of the government action as a nexus for 
the physical taking determination:

By refusing to release water from Upper Klam-
ath Lake and Klamath River, the government 
prevented water that would have, under the 
status quo ante, flowed into the Klamath Project 
canals and to the plaintiffs. Id. (emphasis in 
original).

The government also argued that other takings 
cases “consistently applied a regulatory takings analy-
sis to restrictions on the use of property, including 
property comprising natural resources that provide 
benefits for the common good,” citing Penn Central 
and other cases in which statutes or regulations them-
selves imposed restrictions on the use of property. Id. 
Rejecting the government’s assertion, Judge Horn 
noted that in the instant case it was not the ESA that 
mandated the termination of water deliveries, but the 
Bureau acting to satisfy its ESA obligations. Id. Thus:

…it was the government actions which denied 
plaintiffs the use of water they otherwise allege 
they were entitled to use. Id.

Accordingly, the court held that Casitas and the 
supporting Supreme Court decisions were indeed 
controlling and granted the plaintiffs’ cross-motion in 
limine that a physical takings framework should apply. 
Id. at 13.

Additional Litigation
Although the ruling grants the Klamath Irrigation 

plaintiffs a victory in asserting a physical taking, it is 
far from clear whether they will ultimately prevail in 
their takings claim. Judge Horn’s ruling emphasizes 

that the plaintiffs’ respective rights to the use of water 
have not yet been determined and therefore must 
be considered for the case to move forward. As the 
Federal Circuit held in its remand to the Court of 
Claims, the existence of a cognizable water right “is 
controlled by state law, in this case, that of Oregon, 
or perhaps, California.” Klamath Irrigation Dist., 67 
Fed.Cl., at 516–517. 

The subsequent outcome in Casitas illustrates 
the difficulties that lie ahead for the Klamath Irriga-
tion plaintiffs. On remand and employing a physical 
takings framework, the Court of Claims ultimately 
determined that Casitas’ claim was not ripe; the 
district could not show it had a right to the water in 
question. Casitas Municipal Water District v. U.S. 708 
F.3d 1340, 1356-1357 (Fed. Cir. 2013). In its analy-
sis of the scope of Casitas’ claimed water rights, the 
Court of Claims reviewed an appropriative license 
that allowed the district to divert up to 107,800 acre-
feet per year to storage, while only permitting 28,500 
acre-feet per year to be put to use. Casitas, 708 F.3d at 
1355. The district asserted that any deprivation of its 
storage rights constituted a compensable taking, but 
the court disagreed. Whether it is considered physi-
cal or regulatory, a taking is only compensable if it 
infringes upon an existing right. The water rights at 
issue were limited by the California constitutional 
doctrines of reasonable and beneficial use; a water 
right holder has no right to appropriate if the use 
itself is not beneficial. Cal. Const. art. X, § 2. Because 
California does not recognize the mere act of storing 
water in itself as a beneficial use, Casitas was preclud-
ed from claiming a taking for the restriction on the 
ability to divert up to that storage capacity. Id. 

The determination and scope of the Klamath Irriga-
tion plaintiffs’ water rights under Oregon law will rest 
upon the three-part test as set forth by state’s Su-
preme Court. Klamath Irr. Dist. v. U.S., 635 F.3d 505, 
518 (Fed. Cir. 2011). The Oregon Supreme Court 
concluded in its certification of the Federal Circuit’s 
questions that the plaintiffs have satisfied the first 
part by taking Klamath Project water, applying it to 
their land, and putting it to beneficial use. Id. The 
second part, showing that the relationship between 
the United States as an appropriator of the Klam-
ath Project water and the plaintiffs as water users is 
similar to that of a trustee and beneficiary, was also 
met. Id. As for the third part, the Court of Claims will 
need to analyze the parties’ perpetual water deliv-
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ery contracts to determine whether the contractual 
agreements:

…have clarified, redefined, or altered the fore-
going beneficial relationship so as to deprive 
plaintiffs of cognizable property interests for 
purposes of their takings … claims. Id. at 520.

If so, the Klamath Irrigation plaintiffs may find that 
they have more in common with the Casitas plaintiff 
than they would like. 

Conclusion and Implications
The Klamath Irrigation decision brings to light the 

difficulties in achieving the admirable, but often-
countervailing goals of meeting water supply demands 
and the needs for species and habitat conservation. 
The decision establishes a clear rule in an otherwise 
murky pool by highlighting the distinction between 
passive in stream restrictions and active government 
seizure of water rights. In ruling on the cross-motions 
in limine, Judge Horn has provided a potential path 
for plaintiffs to avoid situations in which they might 
spend years of litigation establishing the scope of 
their water rights, only to be defeated by a deferential 
balancing test under the regulatory takings analysis. 

It bears repeating, however, that while the rul-
ing established a physical takings framework for the 
second prong of the analysis, it did not address the 
merits of the preliminary threshold question of the 
validity of the plaintiffs’ underlying water rights. Be-
cause the plaintiffs’ water rights derive from the deliv-
ery contracts they hold with the Bureau, a finding of 
compensable taking will require proof of a cognizable 
property interest within the contract terms or other 
legal bases. Even if the court does eventually find that 
the Klamath Irrigation plaintiffs are due compensation, 
the quantification of “just compensation” under the 
Takings Clause as it applies to the right to use water is 
far from certain. There remains a question of whether 
the going market rate for a particular volume of 
water is sufficient, or if the court’s assessment should 
incorporate qualitative factors such as the value of a 
farmer’s water use in the context of the functions it 
serves for the community as well. 

Despite the lingering uncertainty, the decision 
makes clear that compliance with ESA requirements 
does not necessarily afford special consideration as to 
whether a physical or regulatory taking has occurred. 
Rather, courts will look to the nature of the govern-
ment action and whether it results in a physical loss 
of water to determine the appropriate framework. 

Austin Cho, Esq. is a water attorney at Downey Brand LLP, Sacramento, California. He represents both pub-
lic and private entities regarding water rights, administrative proceedings, and environmental compliance. Mr. 
Cho is a frequent contributor to the California Water Law & Policy Reporter.
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