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JURISDICTION
The district court had subject matter jurisdictiomder 28 U.S.C. § 1345.

Following a settlement on July 18, 2012, the cdisinissed this action and
entered judgment. (ER 765-76.) On October 9, 20Bfendants sought relief
from that judgment under Federal Rule of Civil Rrdare 60(d)(3). (ER 608-13.)
The court denied Defendants’ request on April 01,32 Defendants filed their
notice of appeal on April 20, 2015. (ER 64-66uyisdiction is conferred under 28
U.S.C. § 1291.

INTRODUCTION

In the state Moonlight Fire action, after extengiveviewing the evidence,
the court concluded that the government’s invettigaand prosecution was
“corrupt and tainted,” and included “so many adtewasion, misdirection, and
other wrongful acts and omissions,” that it was@inttoo much for the
administration of justice to bear.” (ER 654-55865In the federal Moonlight Fire
action, the district court dismissed the allegatiohmisconduct at the pleading
stage, stating: “Defendants have failed to iderjgig] even a single instance of
fraud on the court, certainly none on the partrof attorney for the government.”
(ER 63:11-13.) Its decision must be reversedtelt of following the law
regarding fraud on the court, the district courtaged binding authority or

conflated it with legal principles relating to fidupon a party. Instead of
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compelling the government to comply with the cauttmiting order to assume the
fraud on the court allegations as true, the cdlowad the government to ignore
and override its order and then failed to give Ddénts a chance to respond.
Instead of analyzing the prosecutors’ behaviordis&ict court made excuses for
it.

ISSUES PRESENTED

1.  Whether the court erred by relying on the partgtlement
agreement to exclude from its analysis all fraudeDdants uncovered before and
after settlement, and by then failing to assesd$rthal in its totality.

2.  Whether the court denied Defendants due processdaying the
parties to assume the truth of Defendants’ allegatand brief the legal
sufficiency of those allegations under Rule 60(j)é&d then, without providing
Defendants notice and an opportunity to responanaking factual findings that
certain allegations were untrue, and by also fgitasngrant leave to amend.

3.  Whether the court applied the wrong legal stantégrcequiring
Defendants to have been diligent in discoveringithed, and whether it erred by
finding that Defendants had not been diligent nttgtanding factual allegations to

the contrary.



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 14 of 156

4.  Whether the court applied the wrong legal stantbgrcequiring
Defendants to have been prejudiced, and whetleeret by finding that
Defendants were not harmed notwithstanding facledations to the contrary.

5.  Whether the court applied an erroneous legal stdrtalaconcluding
that a motionn limine ruling cannot support fraud on the court becabsetling
was not final and/or had not been subjected tolEtpeeview.

6.  Whether an illegal and undisclosed contingent fom@rinterest in the
outcome of the investigation supports a findindgratid on the court.

7.  Whether the court erred in ruling the governmerat iha obligation to
disclose exculpatory and impeachment evidence UBidaly v. Marylang 373
U.S. 83 (1963), or in response to civil discovesrguests, or pursuant to the duty of
candor, and by ruling that the nondisclosure didcemstitute fraud on the court.

8.  Whether the district court judge’s inaccurate argjuyalicial Twitter
post on the merits of the case just after entdniagrder violates Canon of Judicial
Conduct 3A(6) and, along with his decision to “éolf’ the Twitter account of the
United States’ Attorney’s Office in the Eastern D@, creates the appearance of
impropriety warranting retroactive disqualificatjoracatur of the court’s order,

and remand to a judge from outside the EastermiClist
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ADDENDUM

Attached hereto is the separate addendum contaexad authorities
required by Circuit Rule 28-2.7.

STATEMENT OF THE CASE

The Moonlight Fire started on Labor Day, Septen#et007, on property
owned by members of the Walker family (“Landowngi@id managed by W.M.
Beaty and Associates (“Beaty”). While somewhatatamthe property was
frequented by recreational users, including hikeusters, and ATV riders. It was
also the site of logging operations, as Sierraffedcaidustries (“Sierra Pacific”)
had won a bid to harvest timber on the propertylared Eunice Howell's Forest
Harvesting Company (“Howell”) to conduct loggingesptions. (ER 461-62.)

Until roughly 12:45 p.m. that day, two Howell empées, Kelly Crismon
and J.W. Bush, were using bulldozers in the areadate “water bars” on “skid
trails.” By 1:30 p.m., both operators were leaving inrtkreicks with windows
down. At no time did they see or smell fire. (BE&2.) That morning, Ryan
Bauer, a Howell employee and the sole proprieta fiédgling firewood business,

told his parents he would be cutting firewood ie #rea, his favorite place to do

! A “skid trail” results from bulldozers draggingds to “landings” for loading.
(ER 463 n.19.) A “water bar” is a soil berm in&dlacross the skid trail to
prevent erosion. (ER 462.)
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so. He would also be using a chainsaw illegallyiined in a way that increased
its power and the risk it might start a fire. (B&l, 557.)

At 2:24 p.m., the USFS’ closest lookout spotted lsenand reported the fire.
Both the USFS and Cal Fire responded. Despite éfiairts, the fire burned for
more than two weeks, consuming approximately 65d6s, including 45,000
acres in the Plumas and Lassen National ForeBR.462-63.)

l. A FUNDAMENTAL RULE OF FIRE INVESTIGATION

Investigators are trained to scientifically andteysatically read burn
indicators to locate the “general origin area”lod fire, and then the smaller
“specific origin area.” Once established, investiggs must examine indicators
within the specific origin area while carefully ceag indicators to the “point of
origin,” where they then look for the ignition scar Once found, investigators
mark the point of origin with a white indicator §Ja (ER 479.) Locating the actual
ignition source and point of origin is critical determining the correct cause of the
fire. Mislocating the point of origin — even bygéat feet — can make “a world of
difference.” When wildland fire investigators emal at a point where the fire did
not start, the actual cause of the fire — be iaéctm a gasoline spill, or a timing

device — remains undiscovered, regardless of whdtigeeight feet away or 100.
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Thus, as wildfire investigation standards confirinthe origin cannot be found, the
fire’s cause generally cannot be determifg@R 479.)

Il. THE M OONLIGHT FIRE ORIGIN AND CAUSE INVESTIGATION

The USFS and Cal Fire jointly investigated the Maght Fire. The lead
investigator, Cal Fire’'s Joshua White, worked VWtBFS wildfire investigator
David Reynolds. White and Reynolds began thentjmivestigation the morning
of September 4, 2007, and reached their determomaty 10:15 a.m. the next day.
On both days of their investigation, the investgatfocused on one area where
metal bulldozer tracks left strike marks on rock@henomenon that occurred all
over the hillside that day. (ER 463-64, 864-65.)

Before fully analyzing their selected area on Seyer 4, the investigators
contacted bulldozer operators Crismon and BusiR 4&3, 849-50.) After
learning Crismon had been working in this areay thet with him. (ER 849-50.)
Parking at a landing below, the investigators hiketth Crismon to where they
thought the fire started, pointed to these paictdck strikes, and asked if he
created water bars there on the day of the firesn@n confirmed he had done so

at around 12:15 p.m. — nearly two hours beforefiteestarted. (ER 850-51.)

2 Of course, when investigators resort to fabrigatin planting evidence, their
work ceases to be about determining cause aneéaithsbecomes a fraudulent
effort to affix blame.
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At approximately 6:00 p.m., White took Crismon e tanding while
Reynolds stayed behind, placing blue, yellow, adlindicator flags in what the
investigators concluded was the general and spemifjin area’ (ER 463, 852.)
When White returned, he took photographs; thregvdReynolds crouching over a
specific rock partially buried in the skid traiEach photo shows Reynolds staring
at a GPS device perched on top of the rock. (HR&13)

On September 5, White and Reynolds returned taitbe at about 8:00 a.m.,
(ER 464), placed a single white flag alongsidesémme rock Reynolds crouched
over the night before, and marked two referencatpdfRP1” and “RP2”), (ER
481, 486). White took five photographs, three fi@Ril and two from RP2, each
centered and focused on their white flag. (ER A8Xith accuracy to within 1/4
inch and a single degree, the investigators thek poecise distance and bearing
measurements from these reference points to theieilag? Reynolds also
prepared a Fire Origin Investigation Report thatuded a sketch of the scene and
the GPS measurements he had taken of the rockghthefore. He handwrote

measurements from RP1 and RP2 to this single plesignated with an “X” and

® Under wildland fire investigation protocols, bifiegs mark backing fire spread;
yellow flags mark lateral spread; and red flagskn@a@ivancing spread. A white
flag marks the point of origin. (ER 464.)

* A year later, in a separate wildfire litigation hité testified that such
measurements were the foundation of an origin aode investigation. (ER 482
n.27.)
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labeled “P.O.” A key on the Reynolds sketch st#tes'X” marks the “point of
origin.” (ER 482.)

Just before 10:00 a.m., they pulled their flags l@tdrned to the landing
below. (ER 464, 734.) At 10:15 a.m., White reézhthe scene, a fact recorded on
Reynolds’ report. According to Reynolds, they sadbecause they “were
confident” and they “were done.” Later that dagyRolds created another report
identifying Sierra Pacific as the “defendant.” (EB4.)

Three days later, the USFS replaced Reynolds wadti@l Agent Diane
Welton. On September 8, Welton visited the sceiie White. (ER 464.) White
took two photographs of Welton pointing downwardhaa long-handled shovel at
two different rocks half-buried in the soil on amtieely different trail, eight-to-ten
feet from the rock White and Reynolds marked, mestgluand identified three
days earlier. (ER 627, 726-28.)

. THE OFFICIAL REPORT

On June 30, 2009, the USFS and Cal Fire annouthegdidint findings in
their “Origin and Cause Investigation Report, Mogint Fire” (“Official Report”).
White signed and attested to its truth for Cal Fared Welton did the same for the
USFS. (ER 463, 465.)

Despite its 300 pages, the Official Report's naweahever mentions the

white-flagged rock or the investigators’ extensafforts to memorialize it before
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releasing the scene. (ER 79, 478, 480-82.) Thei@lfReport omits the five
photographs of the white flag, omits the sketcl tharks the single point, and
omits Reynolds’ report, which confirms White reledshe scene at 10:15 a.m. on
September 5. (ER 478-87.) Instead, the Officeyp&tt advances an entirely
different sketch, “the official sketch,” with twapmts of origin labeled E-2 and
E-3, (ER 465), located where White photographedtdvigbointing downward

with a shovel on September 8, (ER 727-28). Thec@ffReport states the
investigators identified these alleged points afioron September 5. (ER 478-
79.) It also claims they found metal fragmentg-& and E-3, which they
collected and placed in one bag, labeled E{ER 464.) Finally, the Official
Report concludes that the fire began at eitherde2-3 when Crismon’s bulldozer
tracks or blade struck these rocks, causing metghients to separatieere land
therg and smoldetherein a dry fuel bed “for 1 1/2 hours until it entdrmto the
free-burning stage and produc[ed] enough smoke tddntified by Red Rock
Lookout.” (ER 487, 526, 616.) The Official Repddes not reveal that these two
points were identified three days after the inggdton, after the metal was

collected, and after the scene had been reled&#480.)

> White could not explain why they placed metal framo rocks into one bag.
(ER 485.)



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 21 of 156

IV. THE INITIATION OF THE STATE AND FEDERAL M OONLIGHT FIRE ACTIONS

On August 4, 2009, approximately a month after galtion of the Official
Report, White authored a demand letter to infornfeBéants they were liable to
Cal Fire for $8.1 million in fire suppression amyestigation costs. Instead of
seeking full payment for the State of Californiahi# gave Defendants 30 days to
pay the State approximately $7.7 million and tateva separate check for
$400,000 to the “WIFITER” account. (ER 465-66.)

Cal Fire, however, did not wait 30 days. On Audys2009, it filed suit in
Plumas County Superior Court. Five additional gtevparty lawsuits followed
(collectively, the “state action”). The state doconsolidated these matters for
discovery and then for trial. Potential damagethénstate action exceeded $60
million. (ER 465-66.)

On August 31, 2009, the United States filed thefabaction. In its initial
Rule 26 disclosure, it estimated damages at $789ibmi With attorneys’ fees and
additional interest, Defendants faced a federaladpga® claim exceeding $1 billion.
(ER 467-68.)

V. DISCOVERY IN THE STATE AND FEDERAL ACTIONS

Although there were seven Moonlight Fire casesfederal and state
prosecutors controlled the litigation effort thrdwogit discovery and motion

practice. (ER 466-68.) To facilitate that effdhey proclaimed a “common
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interest” to the court and entered into a “joinbgEcution agreement.” (ER 615.)
Thus, they choreographed their litigation effojtsntly preparing critical
witnesses, (ER 468, 491), hiring and relying up@mynof the same consultants
and experts, (ER 468, 507, 516-18), and coordigateposition questions,
defense, and scheduling, (ER 468, 492 n.39). “aksxyjointly advanced a
fraudulent origin and cause investigation, repdwtalibwed witnesses to testify
falsely, and regularly violated their duties ofadsure and candor to two courts.

A.  The Investigators and Prosecutors Advanced a Fraudent Origin
and Cause Investigation and Report in the Litigatio.

While the Official Report served as the foundationthe lawsuits, (ER 494,
556), it falsified the most essential elementshefinvestigation. Ultimately,
through painstaking discovery, Defendants foundtwina investigators had
concealed, including their five white-flag photogina, their original sketch, and
their original point of origin. (ER 478-95.)

White’s deposition began with him parroting thei€#l Report, confidently
confirming the only points of origin he and Reyrokler identified were E-2 and
E-3, and that thegeveridentified any other potential point of origin anever
placed any white flags. When Defendants thereafigsrised White with his own
carefully aligned high resolution images of theggnwhite flag in an area different
than represented in the Official Report, Whitetfatsimed he could not see the

flag. Red-faced when confronted with his own pkeaia a computer screen,
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White then admitted to seeing it, but said he cowgdexplain why it was there and
that neither he nor Reynolds had anything to da wit White would not explain
why he had taken five photographs from two refeegmuints with the same white
flag in the center of each. (ER 487-89.)

White also denied knowing anything about Reynosd®tch, testifying that
he learned of it through counsel after litigatimghn. Defendants, however,
discovered another photo omitted from the Offi&aport but taken by White just
before he released the scene,; it reveals the sketgting out from underneath a
photo White himself took at 10:02 a.m. of the méalcollected earlier that
morning® (ER 464, 484-86.)

Like White, Reynolds also falsely and repeated$yified that they did not
useanywhite flags. (ER 488.) When Defendants showed pinotographs of the
flag, Reynolds claimed, “I don't really see a flaayid testified it “looks like a
chipped rock.” (ER 491-92.) Shortly thereafteeyRolds conceded only that the

flag in the photographs “looks like a white flagpit never admitted it was a white

® Reynolds also employed deceit in a failed efforéxplain away his own hidden
sketch. When Defendants put it before him at Bygogdition to discuss the perfect
correlation between the distance and bearing meamnts to the white flag, he
testified that his measurements “have nothing tovilo any kind of a white flag,”
and instead correlated with the so-called E-3 poimrigin some eight to ten feet
away. (ER 488.) As the government’'s own surverpgert confirmed, this
testimony was false. (ER 482, 488, 503.) Thestigators’ distance and bearing
measurements align perfectly with the locationhefit concealed point of origin,
not E-3 and not E-2. (ER 482.)

-12 -
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flag. (ER 731:7.) Later in his testimony, Reymotdfused to acknowledge that
what “looked like a white flag” was in fact a whilag, stating: “I don't ever . ..
recall putting a white flag out.” (ER 731:10-13Reynolds later reverted to “[i]t
looks like a chipped rock to me,” quipped, “[ifyeall it a flag,” and stated “| just
have no recollection of there being a white fla¢fR 735:5-6, 16, 20-21.) Later,
refusing to acknowledge the white flag’s existeriReynolds defiantly referred to
it as a “supposed flag,” and stated, “I don’t répakting the white flag out there.”
(ER 416:14, 419:1-2.)

Like White, Reynolds persisted in giving false i@smny about whether he
or White placed the white flag, whether they posedsany white flags, how the
flag came to be there, and what it signified. @&8-92.) The falsification of the
Official Report forced the investigators’ handsnd® signed, they had little choice
but to support it, even if doing so required perjur(ER 478.)

As the prosecutors defended the investigators’ siépos, they did nothing
to stop their witnesses’ deceit or correct the lecdER 487-89, 492-93.) They

also employed the Official Report and its falsif@@hclusions in sworn discovery

" The investigators’ efforts to conceal the essaridbeir actual investigation went
further than falsifying the Official Report andmg under oath. Before the case
was filed, White destroyed the contemporaneoussioéemade while conducting
his investigation. (ER 486-87).
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responses and in motion practice before the toaftc and they made it their first
trial exhibit. (ER 478, 491, 493-96, 213.)
B. The Prosecutors Failed to Correct the Government'salsified

Origin and Cause Conclusions, and Instead Worked t&reate
False Evidence to Further Their Case.

At 3:09 p.m., less than an hour after Red Rock babK ower first reported
smoke, an “Air Attack” pilot flying over the Moomgjht Fire recorded video which
shows that the fire did not start anywhere neafdlsfied points, E-2 or E-3, or,
for that matter, near the single point the invedbgs memorialized before
releasing their scene. Instead, the video re\tbatshe fire started to the west, at a
location several hundred feet farther up the thills negating the investigators’
cause determination, since it is unconnected tio #leged origin® (ER 506-08.)

Despite finding this video after publication of t©dficial Report, the
prosecutors took no remedial action to correcQfecial Report or numerous
written discovery responses or line after linead$éé deposition testimony. (ER
506-10.) Instead, as was the case in every instashen confronted with evidence
harmful to the government, the prosecutors helpadufacture specious
explanations. To address the discrepancy betweelotation of E-2 and E-3 and

the location of the smoke in the Air Attack vidéleey helped prepare a revised

® Video analysis by government and defense expevesaled that the alleged
points of origin E-2 and E-3 are not encompasseddrsmoke, but exist farther
downhill to the east, among a stand of then unkltrees in the video. (ER 507-
08.)
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diagram of the alleged origin that, despite Reysidlestimony to the contrary,
depicted the fire advancing to the northwest st asove it towards the plume in
the video. (ER 507, 511-12.)

The government and its prosecutors also used exioefalsely advance
their case. For instance, they hired expert KElyse to model the Moonlight Fire
using a computer program known as FARSITE. Usaigefdata, Close modeled
the fire advancing uphill to the west from E-2 @@, directly towards the smoke
seen in the Air Attack video, helping the prosecsito argue the Official Report
was correct. (ER 513-14.) Close’s FARSITE modglas deeply flawed.
Instead of inputting the actual nine-degree sl@lese used thirty-three degrees,
which, if correct, would have been enough slopevierride the northeasterly wind
and advance the fire up the hill. (ER 620, 763-6/4/hen defense expert
Christopher Lautenberger corrected Close’s datgaFhRSITE model revealed a
fire moving northeast with the wind, again confingrithe fire did not start where
the investigators and prosecutors claimed. (ERBL}

While Lautenberger’s expert rebuttal caused Clossdtress his incorrect
slope before his deposition, the prosecutors néivected Close to prepare a
corrected supplemental report as required undegrgeBule of Civil Procedure

26(a)(2)(E). Close also testified that, after leanltterger revealed his error, and for
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his own “edification,” he re-ran his FARSITE modgjiwith the real slope inputs,
creating new results that the government neverymed. (ER 513-15.)

C. The Investigators and Prosecutors Advanced a Fraudent
“Confession.”

Reynolds first interviewed bulldozer operator Bsslortly after arriving at
the fire on September 3, 2007. When Reynolds uByesth to say a bulldozer
strike caused the fire, Bush refused. Reynolds tlsed a different method to
secure a “confession,” drafting a witness staterfasely attributing this same
admission to Bush. However, Bush is illiterateot Knowing what it said, Bush
signed the statement, mistakenly believing Reynatasirately transcribed their
conversation. (ER 495-98.)

A week later, White interviewed Bush. As revedigdhe discovered audio
recording, White asked Bush whether he told Reynthdt a bulldozer scraped a
rock and started the fire. Bush flatly denied hgwlone so, stating that he never
thought the fire started in that manner. Nevee$®l| White wrote a formal
summary of his Bush interview, falsely stating, $Bueiterated the same
information he had provided to . . . Reynolds.'R(E97.) When Defendants asked
White why he falsified the most important aspectvbat Bush had actually said,
White could offer no explanation. Still, the prostors proffered the so-called fact
of Bush’s “confession” in verified discovery resges, and then represented to the

court the alleged Bush admission of liability as‘amdisputed fact.” (ER 495-98.)
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D. The Investigators and Prosecutors Advanced Three @er
Fraudulent Wildfire Investigations.

The Moonlight Fire litigation involved more thanefire. To support their
allegations, the investigators relied on three ofines that year in areas where
Howell had operated: the Greens, Lyman, and Sheegp f(ER 517-23.)

Although the Greens and Lyman Fires burned welbigethe Moonlight Fire, they
generated no investigation reports uaftter the Moonlight Fire, at which point
each fire was retroactively blamed on a Howell dhdler striking a rock. The
Official Report and the government’s complaintedlon these reports as support
for, among other things, allegations that the otlefendants were negligent in
their alleged supervision of this “bad operatofER 517, 522-23.)

However, discovery revealed that these other inyasbns were also
fraudulent — an effort to fabricate evidence tosbal the Moonlight Fire claims
against Defendants. (ER 517-23.) Indeed, thestiyators on these fires all
testified that they were unable to locate a pofrdr@in, a failure which compels
an “undetermined” cause. (ER 518-19, 521-22.) dxteless, just after the
Moonlight Fire started, the government presseddbpective investigators to
create reports blaming these other fires on Howeljuipment. (ER 517-23.)
With respect to the Lyman Fire, Cal Fire went soafto invoice Howell
$46,206.26 for suppression costs, even though @akknvestigators never found

an origin or established the cause, a fact revealeth Defendants deposed them
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in the Moonlight Fire action. Eunice Howell paidl@ire and closed her business
shortly thereaftef. (ER 520-21.) Even after the Lyman Fire investiga admitted
they never determined the cause, Cal Fire kepiibigey and the federal
prosecutors never withdrew their reliance on theefbyman Fire report in their
pleadings and discovery respon&&g.o the contrary, the government continued to
rely on the fraudulent reports for these firesdsponse to written discovery and in
various pleadings: (ER 521-23))

E. The Investigators and Prosecutors Covered Up Miscaluct at
Red Rock Lookout Tower.

The Official Report claims the fire was spottednfir®ed Rock and reported
at 2:24 p.m. (ER 525.) Because of the two haouetdifference between when

Crismon actually worked in the alleged origin af#2:15 p.m.) and when Red

% Later, Howell sued Cal Fire, which ultimately p&ielr $225,000 in settlement.
(ER 621 n.97.)

% The Greens Fire report was equally false. Theri#dGreens Fire investigator
conceded in her deposition she actually found notfd origin, manufactured a
false report to produce in discovery, and fabridaeother Greens Fire
investigative document by signing with her marnane in one signature box and
her maiden name in another, concocting the appeaitaat her manufactured
work had been reviewed by another individual. @R-19.) Lead prosecutor
Kelli Taylor sat on her hands during the depositioait revealed these frauds and
did nothing to correct the record. (ER 518-23.)

1 As Judge Leslie C. Nichols found in the stateam;tiCal Fire does not even
attempt to deny that the conclusion of the Origid &ause Report for that fire
prepared by Lester Anderson was false. There @ispute that his conclusion,
that a Howell's bulldozer ignited the Lyman Fireasiflatly contradicted by the
lead investigator of the Lyman Fire, Officer Gregti@rrez, who testified that the
cause was properly classified as undeterminedR 3E2:6-9.)
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Rock spotted smoke (2:24 p.m.), the Official Reptatmed the Moonlight Fire
must have begun as a smolder, then maintained ‘imaipient state” for at least
an hour and a half before transitioning to a “foeening stage,” at which point it
produced enough smoke to be identified from RedkRddis timing theory was
shaped to fit when Crismon was in the chosen oagaa, a fact Reynolds
conceded by acknowledging “you have to back imoimber here.” (ER 506
n.45, 619 n.74.)

Defendants maintained that the significant timéedénce between when
Crismon departed the area and when the fire begarodstrated someone else
started the fire. (ER 506 n.45.) Defendants atgmied that the USFS employee
manning Red Rock failed to exercise due care ifopming his duties. (ER 526.)

Although Defendants heard rumors of misconducteat Rock, the Official
Report and the formal interview summaries Weltagppred indicated there was
nothing amiss at Red Rock that day. (ER 533, 323529-30, 537.) Defendants
propounded interrogatories directing the governnefiid]lescribe in detail all
activity at Red Rock Lookout on September 3, 2003luding (without limitation)
the IDENTITY of all PERSONS involved and all condand action taken by
those PERSONS.” (ER 533.) The government provaledrified response
stating that the lookout on duty that day, Caled#f,Liconducted lookout activities

throughout the day on September 3, 2007,” inclugh@adorming “a 360
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observation of the surrounding forest from the fmatidooking for signs of fire,
including smoke.” According to the government, thieo USFS employee, Karen
Juska, arrived at the lookout between 2:05 and @:40 and then “proceeded into
the lookout, spoke with Mr. Lief and performed @®3@an of the horizon,” but
saw no signs of fire. (ER 534.) The responsardaluska and Lief then went to
her truck below the tower and spotted smoke. (BR¥.)

However, Defendants found that the government wiaigdhed what actually
occurred. On the day of the fire, Juska made l@grup to the lookout on a dirt
road, creating a visible dust plume. She parkstijalow the tower, exited her
truck, and ascended the nearby wooden stairs toatfnealk. As she reached the
elevated catwalk and rounded a corner of the t@abin opposite from the fire,
she caught Lief by surprise, looking down, facimeg direction, and urinating on
his bare feet. Lief quickly turned to zip his pgrdaying he was curing his
athlete’s foot fungus. (ER 525-27.) Juska, taddeack, entered the cabin along
with Lief, leaving wet footprints as he wentSee generallfER 734-60.)
Thereafter, Juska spotted what she described lag-@lkeen glass marijuana pipe
on the counter. Lief quickly grabbed the pipe, ipbehind his back, saying, “My
bad, you weren’t supposed to see that.” When hagided Juska a radio, Juska

smelled the “heavy odor” of marijuana on Lief's deand the radio. Liefand
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Juska then went down to her truck, where Juskaespstoke over Lief's
shoulder. Lief testified the smoke plume was “Hugethen. (ER 527-28.)

The government omitted each of these facts fromweitified response to
Defendants’ interrogatory seeking a detailed dpton ofall activity by those
present at the tower. Defendants subsequentlys@ejddSFS Supervisor Larry
Craggs, who the prosecutors used to verify the igowent’s false response. When
pushed, Craggs admitted the response was notuluttAthen asked why he
verified the response knowing it was untrue, hd baiwas handed the document,
that it was written by someone else, and he “dikndw [he] was supposed to add
more to the document.” Even after Craggs’ admissithe government did
nothing to correct its interrogatory response.eLahe government even argued it

was not falsé? (ER 533-38.)

121n trying to justify this false interrogatory respse, the prosecutors again
confirmed an entrenched cynicism regarding thepoasibilities. They argued
they had no obligation to reveal Lief's urinatiatating: “the United States did not
deem [the] issue to be responsive and had no grelaligation to include that than
whether he blew his nose the same day.” (ER 37641p But it is not the
government’s prerogative to “deem” any “activityfalevant or nonresponsive.
Also, it wasin fact highly relevant that Lief, whose very jolas to be hyper-
vigilant, was caught incapacitated and unawareating on his feet by a colleague
who had driven up a long dusty road, parked imnieblidoelow, and climbed a
flight of stairs, especially when the fire was bogin the distance on the other
side of the tower. With respect to concealinggbepipe and related issues, the
government brazenly argued the “interrogatory asitsalit ‘activities™ and “the
presence of [a] pot pipe is not an activity.” (BR6:8-9.) But the act of seeing a
pot pipe is certainly aactivity, as is the act of seeing the user hideeftind his
back saying, “my bad,” as is the act of smelling theavy odor of marijuana.”
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Discovery revealed otherwise. Welton formally mtewed Juska in the
context of her investigation of the Moonlight FirBefore the interview, however,
Welton instructed Juska to omit any information athidef's misconduct the day
of the fire?® (ER 529.)

Discovery, however, ultimately revealéthat Juska created a separate
written record of what actually happened despitdtd¥iés instructions to keep
silent. Gee generallER 734-60.) Discovery also revealed that USFSridtst
Ranger Dave Loomis forced supervisor Ron Heinbotkegive Lief a “fully
satisfactory” rating and to rehire Lief the follawg season, a move that Heinbockel
conceded under oath was an effort to keep Liefdianside” so he would not
“shoot his mouth off.” Heinbockel also wrote aosig letter of protest to Loomis,

documenting what he had been forced to do. (ER33D

Finally, the government even argued, “the Uniteat€3t was not required to adopt
Juska’s contested accusation.” (ER 376:10-11.) aBwf what the government
said about the tower that afternoon was the corseguof “adopting” portions of
witness statements so long as they were not hatmitd case.

31n an effort to lend an air of meticulousnesseo treport, Welton's interview
summaries contained irrelevant details, includingre and when Juska had lunch
that day. However, consistent with the corrupthudoblogy that governed this
matter, Welton systematically omitted all infornaatiharmful to the government’s
case. With her signature, she attested that Juskd.ief's withess summaries
were “true, accurate, and complete,” and placedhtimethe Official Report.

(ER 529-30.)

“ The prosecutors tried to prevent Defendants frettirgy much of this
information by arguing it was privileged employmematerial, but the magistrate
ordered the documents produced. (ER 530, 884-85.)
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VI. FEDERAL MOTION PRACTICE
A. Defendants’ Motion for Summary Judgment

After years of discovery, Sierra Pacific and Howetlved for summary
judgment. (ER 501.) On March 28, 2012, the gowvent filed its opposition, the
centerpiece of which was a declaration by investig@/hite incorporating almost
the entire fraudulent Official Report. (ER 501,184 Although White’s
declaration details various tasks that he and Rdgrsupposedly undertook, White
once again omits having marked, measured, photbgthsketched, and labeled
the only point of origin they identified before @aking the scene. (ER 501, 847-
57.) Likewise, the Official Report filed with Wiits declaration conceals all this
work, thus perpetuating — with the assistance e@ftosecutors — the seminal fraud
at the heart of their Official Report. (ER 501-825-57.)

White’s declaration adopts Bush'’s alleged “confas’sthat a bulldozer
scraped a rock to start the fire, attaches thaefebnfession to his declaration, (ER
495-96, 502, 856), adopts the falsified withestestants from Juska and Lief, (ER
502), and adopts the fraudulent Greens, LymanSosep investigations, (ER
503-04, 847, 857).

The prosecutors assisted with this pageantry ofifréER 502-04), and
proffered to the court White’'s false declaration &s phony exhibits so as to

dispute at least twelve material facts profferedigjendants, (ER 501, 858-71),
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and to support what the government argued wereaat twenty-five so-called
“undisputed” facts, (ER 501, 872-83). Defendamiected to White’s declaration
as a sham, (ER 838), but the court overruled tlectibn and denied Defendants’
motion, (ER 498, 838-40). The Moonlight Fire lagigon continued.

B. The Government’s Trial Brief

The parties submitted trial briefs on June 25, 20&2sides advancing the
central Moonlight Fire fraud, (ER 517, 538-39, 808 the government argued
Defendants could not assert that the governmeletféo properly investigate the
fire, covered up or manufactured relevant evideac@yovided false testimony
and false interrogatories, because Defendants diapled these defenses with
particularity, (ER 805). The government queriédfHat ‘intentional failure’ to
properly investigate? What ‘cover up’ and ‘mantdaing’ of evidence? What
‘intentionally untrue’ deposition testimony?” Thpeosecutors claimed that the
“factual allegations underlying these claims argome’s guess.” (ER 806.)

C. The Government’'s Motionsin Limine

At all relevant times during the Moonlight Fire estigation, Cal Fire had
been diverting a portion of its civil recoveriesariWiFITER,” an account it used
to buy equipment for investigators and to finannapproved travel. (ER 543,
549.) Defendants were troubled by the possibihigt, under this program, Cal

Fire diverted a portion of money it recovered fridmse it accused of starting
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wildfires into accounts controlled by wildfire insggators, thus creating a
financial bias to target affluent defendants. @&R.) Despite diligent discovery
efforts in the state and federal actions, Deferglaatl uncovered little information
to support this common sense conclusion beforéeteral trial. (ER 543-44.)

As part of pretrial briefing, the government filadnotionin limine to
“Exclude Argument of Government Conspiracy and Caye.” (ER 542, 829-
30.) The prosecutors argued that Defendants sh@ulthrred from arguing a
“conspiracy” premised in part on the fact “that €ak has a fire cost recovery
program[.]” (ER 542:28-543:1, 831.) The prosecsiidaimed WIFITER was a
benign public program and that Defendants’ concesa® “unsupported.” (ER
543:8, 831:18.) The court granted the motiohmine, excluding evidence
regarding conspiracy associated with the cost mgoprogram. (ER 545.)

The government also filed a motionlimine under Federal Rule of
Evidence 403 to preclude Defendants from presemundence relating to an
alternative cause of the Moonlight Fire, as welfag additional motiong limine

to exclude evidence relating to one of those pateoauses, Ryan Baugt.

!> The investigators also ignored concerns aboutesiisg serial arsonist and
USFS employee, Michael McNeil, who was reassigoeiti¢ area two months
before the fire started. These concerns were sousathat Welton drafted a
lengthy “confidential” report detailing her invegdition into the alarming
connection between McNeil's USFS assignments amditiexplained arson fires
that immediately followed his arrival in those aedVhite himself asked the

-25-



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 37 of 156

(ER 819, 829.) Through these motions, the govemmepresented to the court
there was not a “shred” of evidence tending to stimt firewood cutter Ryan
Bauer or others may have caused the Moonlight REER 833:19.)

Defendants opposed the motions. (ER 818-19, 8kgovery had
revealed that Bauer told his parents on the morofri§eptember 3 that he planned
to cut firewood, and that his favorite area to dovas where the fire started. A
private patrolman who first responded to the forerfd Bauer's parents, Edwin and
Jennifer, looking for Ryan in the area close toftreeshortly after it began.
(ER 557-58, 818 n.3.) A deputy sheriff testifibéet he stopped Ryan speeding
away from the fire shortly after it started, andttRyan was highly agitated while
claiming he had been at the fire to retrieve hasindaws. (ER 558, 818 n.3.)
Ryan then provided a false alibi to investigatarsrm his interview, blurting out,
“l was with my girlfriend all day. She can verifigat if I'm being blamed for the
fire.” (ER 558:14-15seeER 818 n.3.) The investigators never attemptedlko
to Ryan’s girlfriend. However, when Defendantsatgd her, she testified Ryan
wasnot with her all day, that he showed up in the aftemastayed as few as ten
minutes, was covered in sawdust, and had a chaimshis pickup. (ER 558, 818

n.3.) Defendants also deposed Ryan, and he Ipitraloked the Fifth

USFS to put a transponder on McNeil's USFS trusk @fter he arrived. Neither
White, nor Welton, nor Reynolds investigated McNeilthis fire. (ER 461-62.)
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Amendment when asked if, among other things, hdibddo investigators to
draw attention away from himself. (ER 559, 818)n.3

Defendants argued in opposition to the governmangson that they “do
not have the burden to prove at trial that . .aJér] started the fire.” (ER 821.)
Defendants also stated they intended to show hleainvestigators failed to
properly investigate and exclude Ryan Bauer asiaezaand that the government
therefore could not satisfy its burden of provingf€nhdants started the fire. (ER
818, 820-22.) Defendants reiterated this poirthér opposition briefing and at
oral argument, noting that they did not intend poovve” Ryan was responsible.
However, they argued their right and intent to, aghother things, elicit evidence
concerning far more likely causes. (ER 819-21-800, 799:15.)

One week before trial, the court ruled on all masim limine. (ER 469,
781, 784.) The court held that Defendants “mayawéence indicating arson was
not considered to show weakness in the investigdtitblowing the fire,” but
precluded Defendants from eliciting evidence “tgus that someone else started
the fire.” (ER 784.) Defendants filed objectioasguing the ruling was legally
incorrect and deprived them of a key defense. {ER79.)

VII. SETTLEMENT OF THE FEDERAL ACTION

Against this backdrop, Defendants faced losing thesinesses and

livelihoods to unscrupulous prosecutors willingatd and abet the investigators’
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fraud. Given the prosecutors’ abuse of the courtist in them as Department of
Justice lawyers, Defendants were forced to contatidthein limine rulings.

(ER 469-70.) Thus, on July 17, 2012, Defendarittantly settled the federal
action, agreeing to pay $55 million along with &elPacific’s agreement to
convey 22,500 acres of its land to the governm@aR 469, 765-75.) The court
then entered an order dismissing the case. (ER 7lite Defendants’ exposure of
the government’s fraud was not finished.

VIIl. CONTINUED DISCOVERY IN THE STATE ACTION

As the state action continued, Defendants uncovaubdtantial additional
evidence of fraud. For instance, on November 122®eynolds testified that,
when meeting with prosecutors at the U.S. Attora&ffice in January 2011 to
prepare for deposition, and while discussing Whitsrlier testimony and being
shown enhanced photographs of the white flag,g¢terfl prosecutors assured him
it was a “non-issue'® (ER 491:19, 491-92.) Buoyed by the prosecutors’
reassurances concerning his effort to frame Defatsd&eynolds boldly feigned
ignorance at his federal deposition several weates,Iresponding, “I don’t really

see a flag” and testifying it “looks like a chippextk,” (ER 492:1), and later

calling it a “supposed flag,” (ER 416:14). Reymottius provided a critical post-

'® That prosecutors would embrace a report of ingasitin replete with falsehoods
IS unacceptable; that they would also prepare @stigator for his deposition by
putting him at ease regarding the central fraudhisy matter is appalling.
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settlement disclosure: the prosecutors were man jibst silent in the face of
preposterously false testimony; they helped create

Additionally, after the federal settlement, Defendadeposed Larry Dodds,
a primary origin and cause expert for both theestiaud federal government.
Dodds revealed that the prosecutors held a mettidgcuss the significance of
the Air Attack video and that the government’s syrexpert discussed his
concern about the “separation” between the locaifdhe fire and the supposed
origin. (ER 509-10.)

IX. DISMISSAL OF THE STATE ACTION

On April 30, 2013, California’s Chief Justice apmeid Judge Nichols to
preside over the state action. (ER 472.) To pesfm pretrial motions, Judge
Nichols considered thousands of pages of pleadingsdocuments. (ER 663.) On
July 26, 2013, following a lengthy three-day hegrihudge Nichols issued a series
of orders dismissing the state action and entgudgment for Defendants on the
ground that, among other things, the plaintiffsidowt present a prima facie case.
(ER 472.)

X. DEFENDANTS CONFIRM CAL FIRE HAD A CONTINGENT , BENEFICIAL
INTEREST IN THE OUTCOME OF THE M OONLIGHT FIRE INVESTIGATION .

On October 15, 2013, the California State Audissiued a public report on
WIFITER. In addition to finding that WiFITER wakagal, the report revealed a

key document that Cal Fire had failed to producdefiance of a prior court order.
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(ER 545-46.) The Auditor’s report precipitated €ak’s post-judgment
admission that it failed to produce the key docutinand more than 5,000 pages of
other relevant WiFITER materials. The state ctheh entered a post-judgment
order requiring Cal Fire to produce these documeftsereafter, Cal Fire
produced yet another 2,000 pages of responsive MR Imaterials. (ER 547.)
These belated productions exposed that Cal Firadsified falsely and produced
fraudulent written discovery responses regardiegpilrpose and legality of
WIFITER. (ER 543-49.)

Although Defendants knew before the federal settl@and state dismissal
of the existence of WIFITER, (ER 543-44), they dat know Cal Fire had created
it to avoid state fiscal controls limiting how, wheand where monies from its civil
cost recovery program could be used, (ER 546-47hese documents showed
that Cal Fire perpetrated this scheme by illegadynanding that wildfire
defendants write one check to the State of Calidoamd another directly to
WIFITER, ultimately diverting approximately $3.66lhon to WIiFITER since
2005. (ER 466, 545-47, 549.)

Defendants discovered that a small Cal Fire coremitontrolled

WIFITER’s illegal spending, a committee that inadgidAlan Carlson — the initial

7 with limited exceptions, state law requires allmag collected by or in the
possession of state agencies to be depositedhmtGéneral FundSeeCal. Gov.
Code 88 16305.2-16305.3.
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case manager for the Moonlight Fire, the supenasar mentor of Moonlight Fire
investigator White, and, thereafter, a paid liigatconsultant for Cal Fire in the
state action. (ER 545, 547, 549.) Along with €anl, White personally demanded
payments from accused parties in a manner thatvedldhim to divert money from
the general fund into WIFITER, an account whichspeally benefitted both of
them?® (ER 549, 108.) Cal Fire illegally used WiFITE&nfls to send its
investigators to numerous “training” events at tawas including beachfront
resorts in Pismo Beach and San Diego and to puedrgsensive equipment, such
as the $1,800 camera package, (ER 549), Whitedig@ag the Moonlight Fire
investigation, (ER 108). In fact, White himselfocdinated or requested a number
of the training events and WIFITER purchases, dteghded numerous WIiFITER
events. (ER 549.) As aresult of these and dibaefits, White and other Cal Fire
investigators had a contingent, beneficial interesargeting deep-pocketed
defendants for fires. These improper motivatioesesirmly in place at the time
White led the investigation of the Moonlight FireER 551, 547-49.)

After the federal settlement, and through thesatbdly produced

documents, Defendants also learned that in Feb@@08, when Carlson was still

18 Just three months before investigating the Moiligire, White admitted to
circumventing the chain of command to determinethw®eWIiFITER funds would
allow him to obtain an expensive computer voicesstranalyzer, telling the
recipient of his email that he “figured [she] wonrldrat him out” on this question
because “as Alan [Carlson’s] boy, | can do no wfghgER 548.)
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in the process of reviewing the Official Reportri&an expressed concern that
WIFITER was “running in the red,” emphasizing thfa@ account would remain so
unless the investigators made “a high % recove(i£R 547-48.) Had Defendants
paid $400,000 to WIFITER, as White demanded, it idnave effectuated one of
the largest cash infusions in WIFITER’s historfeR(549.)

Cal Fire’s belated documents also revealed thas@aras he reviewed the
draft Official Report, denied a request to use WHER money to enhance Cal
Fire’s ability to investigate arsonists, declarifigjs hard to see where our arson
convictions are bringing in additional cost recgver(ER 547-48.) About a
month later, Carlson urged other Cal Fire law ezdarent personnel to divert an
even greater percentage of settlement dollars 1 ViEiR. However, Cal Fire’s
general counsel advised against it, stating, “thatps to keep a low profile.”

(ER 548.)

Apparently complying with this directive, Cal Fiseppressed the
production of these documents revealing the firgnncentives and benefits
flowing to investigators, making none of them aahlé to Defendants before
either the federal settlement or state dismis@aR 545-49.) Additionally,
contrary to what the prosecutors recklessly infatriee district court, WIiFITER
was anything but the altruistic, benign public paog they represented. (ER 543-

44.)
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XI. DEFENDANTS LEARN THAT THE FEDERAL PROSECUTORS CONCEALED A
FALSE REPORT OF A TWO MILLION DOLLAR BRIBE.

After the federal settlement and state dismissafeBdants learned that,
before the prosecutors prevailed on a motiolimine by arguing there was not a
“shred” of evidence to support Defendants’ contamthat Ryan Bauer or others
may have caused the Moonlight Fire, they actuallysessed critical evidence to
the contrary. (ER 561-62.) In particular, thegaoutors knew that Edwin Bauer —
the father of firewood cutter Ryan Bauer — had Wddn the government served
him with a trial subpoena, asserting that Sierraflfeaand its counsel had offered a
$2 million bribe if Ryan would confess to startithgg Moonlight Fire. (ER 617.)

The government launched an investigation, interingviEdwin Bauer and
his lawyer Eugene Chittock, and reviewing Chittactélephone records and files,
which confirmed the allegations were false. Thusije telling the court there was
not a “shred” of evidence to support an alternatialese, the government
concealed from the district court and Defendaras Bdwin Bauer had engaged in
felony obstruction of justice by concocting a $2liom bribe to falsely inculpate
Sierra Pacific — a final effort to deflect attemtifsom his son. (ER 561-64.)

XIl. THE STATE SANCTIONS ORDERS

On October 4, 2013, after securing dismissal okthée action, Defendants

filed a Motion for Fees, Expenses and/or Sanctisabmitting thousands of pages
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of briefing, supplemental briefing as ordered by tlourt, declarations, deposition
transcripts, documents, photos, and video for twetts review. (ER 472.)

On February 4, 2014, the state court issued twerer@ne twenty-six pages
and another fifty-eight pages, imposing terminasagctions against Cal Fire and
awarding Defendants full compensatory attorneyssfand expenses of
approximately $32.4 million. In these orders, ¢tbart found that “Cal Fire’s
actions initiating, maintaining, and prosecuting tction, to the present time, is
corrupt and tainted.” (ER 473.)

Additionally, the court found by “clear and conving evidence” that Cal
Fire had engaged in “egregious and reprehensibldum” and “a systematic
campaign of misdirection with the purpose of recongemoney from Defendants.”
Although the misconduct was “so pervasive thatatld serve no purpose for the
Court to recite it all,” the state court made spedindings that USFS and Cal Fire
witnesses failed to testify honestly, falsified vass statements, and falsified the
Official Report as well as other origin and causgorts, which they used in
support of their prosecution of the state and feldections. (ER 471, 473.) The
court found the state prosecutors created “a treo@nburden” on the state court
“by allowing a meritless matter to go forward,” aat this ran afoul of their
responsibility “to only advance just actions.” (BR4.) These orders are provided

in full. (ER 634-725.)
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XIll. THE UNDERLYING MOTION FOR FRAUD ON THE COURT

On October 9, 2014, Defendants moved to set as@léteral judgment for
fraud on the court. (ER 608-13.) They supportedrhotion with extensive
evidentiary submissions, including deposition tcaipds and video clips, excerpts
from fire investigation manuals, diagrams, sketckéscovery requests and
responses, documents produced by the partiesdowdisy and those obtained
outside of the discovery process, and legal plemsdin

Six days later, Judge Morrison England, Chief Junfgée Eastern District
of California, recused all Eastern District juddgpesause their “impartiality . . .
might reasonably be questioned.” (ER 605-07.) eekvlater, the Chief Judge of
this Circuit directed Judge England to a Ninth Gircecusal policy that required
polling each judge to confirm his or her own asses# of impartiality. (ER 602-
04.) Thereafter, Chief Judge England vacated tiisrpthe Honorable Kimberly
Mueller recused herself, and the Honorable Will@hubb elected to take the case.
(ER 600-01.)

Judge Shubb ordered the parties to submit a jaatdsreport proposing
how the court should handle the motion. (ER 59§-98 the status report,
Defendants requested leave to conduct additiosabgery on the issues raised in
their Rule 60(d)(3) motion, and outlined a preliamy list of documents requested

of the government. (ER 594-96.)
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On November 24, 2014, the court held a status cenée and ordered the
parties to first focus on the “threshold” issuenditether, assuming the truth of the
defense allegations, the conduct of the Moonligre Fvestigators and
prosecutors constituted a “fraud on the court.R @&75-92, 572-74.) The court
ordered focused briefing “limited to”: (1) identihg the test for “fraud on the
court” under Rule 60(d)(3) and what Defendants muste to seek relief under
that subsection; (2) addressing whether, assurhmgruith of the allegations, each
alleged act of misconduct separately or collecyivanstitutes “fraud on the court”
within the meaning of Rule 60(d)(3); and (3) expiag how Defendants
discovered the alleged misconduct and whether Diefess learned of each alleged
act before or after the settlement of the cas& FE3.)

Defendants submitted the required briefing on Jgni&, 2015. (ER 428-
571.) Opposition and reply briefing followed. (2R2, 152.) On April 13, the
district court heard oral argument. On April 17 tourt issued its order denying
Rule 60(d)(3) relief. (ER 67-151, 1-63.) On tlaene day, just hours later, Judge
Shubb posted to his then-public Twitter accountefi@ Pacific still liable for
Moonlight Fire damages.” (Motion for Judicial Na#i (“MJIN”), Attachments 6-

7.) This appeal ensued. (ER 64-66.)
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STANDARD OF REVIEW

This Court typically reviews denial of a Rule 6(q@))motion under the
abuse of discretion standardgostini v. Felton521 U.S. 203, 238 (1997). Here,
however, the district court denied the Rule 60(di®tion after directing
“threshold” briefing on whether, assuming the tratlihe allegations, Defendants
stated a claim for fraud on the court. (ER 573,586.) Because the district
court purportedly adopted a procedural posturelaio Rule 12(b)(6), this Court
should review all findings de novdbee, e.g.Compton v. Countrywide Fin. Corp.
761 F.3d 1046, 1054 (9th Cir. 2014) (de novo stahdaplies to Rule 12(b)(6)
motion);see also Appling v. State Farm Mut. Auto Ins., 340 F.3d 769, 780 (9th
Cir. 2003) (on appeal of order dismissing Rulerependent action, stating that
de novo review applies to Rule 12(b)(6) dismisdails,that abuse of discretion
applies to denial of equitable relief). In costreo Appling, the district court here
expressly eschewed factual findings, ordering Brefendants’ factual allegations
were to be assumed true; thus, its focus was aiviag issues of law, including
whether Defendants’ allegations stated a clainfreard on the court. That
exercise is reviewed de nove®ierce v. Underwoqd487 U.S. 552, 558 (1988).
Thus, the abuse of discretion standard has nocagpioin under these

circumstances.
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Even if the abuse of discretion standard applied, Court would still
review de novo the vast majority of the issuesgoeal. Under the abuse of
discretion standard, the appellate court must‘fdstermine de novo whether the
trial court identified the correct legal rule toppto the relief requested.United
States v. Hinksqrb85 F.3d 1247, 1261-62 (9th Cir. 2009) (en bamdxt, the
appellate court considers the application of thetathe facts, but looks first “to
the substance of the issue on review to deterrhitie iquestion is factual or
legal.” 1d. at 1259. If the issue requires the appellate cvartonsider legal
concepts in the mix of fact and law and to exerpisgment about the values that
animate legal principles, then . . . the questinmudd be classified as one of law
and reviewed de nova™ Id. at 1260.

SUMMARY OF ARGUMENT

Supreme Court precedent confirms that the countrretthe power to set
aside a judgment that defiles our system of justiegardless of whether the
parties settled, what they knew when they settlethe terms of their settlement.
The district court, however, discarded from itslgsia each instance of fraud

Defendants managed to uncover before settlementedinsed to consider these

19«|f application of the rule of law to the factsoueires an inquiry that is
‘essentially factual,” the appellate court reviethe district court’s determination
under the clearly erroneous standard, reversingihes court’'s determination was
“(1) illogical, (2) implausible, or (3) without spprt in inferences that may be
drawn from the facts in the recordrinkson 585 F.3dat 1259-60, 1262 (citation
omitted).
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instances of fraud for any purpose. Additionatlhg court found that the
settlement between the parties precluded the émumt vacating the judgment for
any fraud discovered post-settlement. Its conchsregarding the settlement
misapprehend the nature of fraud on the court andtitute reversible error.

The district court erred and denied Defendantsptaeess by ordering the
parties to assume the truth of Defendants’ allegatand to brief the legal
sufficiency of those allegations, but then, withptaviding notice and an
opportunity to respond, by refusing to accept nwugmllegations as true.
Compounding the error, the court made factual figdithat are illogical,
implausible, and lack support in the record, athe context of what it ordered
would be a pleadings motion.

The court also premised its conclusions on sewraheous legal
principles, including the legally untenable propiosi that Defendants must have
been diligent in uncovering fraud on the courtt hafendants must have been
prejudiced by fraud on the court, and that a targauling procured by fraud is
insufficient under Rule 60(d)(3) because it was“fioal.”

The court erred in assessing the government’seadment of Edwin
Bauer's fabricated bribe assertion. Specificatlyrongly concluded the
government had no obligation to disclose this epatdry and impeachment

evidence under the holding Bfady, and ignored altogether the government’s

-39 -



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 51 of 156

independent civil discovery obligations and thesputors’ duty of candor.
Additionally, in finding that concealment of thigidence did not support a finding
of fraud on the court, the court applied the wréagpal standard.

The court also erred by finding that the undisetbsontingent financial
interest of the lead fire investigator, createdahyllegal off-books account formed
to embezzle public money, does not constitute fiauthe court when considered
individually or as part of the totality of the fréw

Finally, the district judge’s misuse of his puldiocial media account
reveals, at minimum, an appearance of bias. Esetiheasons and others detailed
herein, reversal is warranted.

ARGUMENT
l. L EGAL STANDARDS GOVERNING FRAUD ON THE COURT

Federal Rule of Civil Procedure 60(d)(3) providestta court may “set
aside a judgment for fraud on the court,” and dedif fundamental principle:
federal courts always have the “inherent equity @otw vacate judgments
obtained by fraud.”United States v. Estate of Stonel6b0 F.3d 415, 443 (9th
Cir. 2011). A court’s inherent power to vacateidgment procured by fraud
“fulfill[s] a universally recognized need for coaténg injustices which, in certain
instances, are deemed sufficiently gross to deraageparture from rigid

adherence” to the rule that a final judgment isdglty binding and final.Hazel-
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Atlas Glass Co. v. Hartford-Empire C&22 U.S. 238, 244 (1944)yerruled on
other grounds bytandard Oil of Cal. v. United Statet?9 U.S. 17 (1976).

While courts have “struggled to define the condbat constitutes fraud on
the court,” the Ninth Circuit confirms that thisespes of fraud exists where there
Is “clear and convincing evidence” that a partyiseonduct has harmed “the
integrity of the judicial process|.]'Stonehil] 660 F.3d at 443-44. “[F]raud upon
the court . . . embrace[s] only that species afdravhich does],] or attempts to,
defile the court itself, or is a fraud perpetrabgdofficers of the court so that the
judicial machinery can not perform in the usual mamits impartial task of
adjudging cases that are presented for adjudicatimre Intermagnetics Am.,
Inc., 926 F.2d 912, 916 (9th Cir. 1991).

While each case differs, fraud on the court exidiere there is “an
unconscionable plan or scheme . . . designed toojpaply influence the court in
its decision.” England v. Doyle281 F.2d 304, 309 (9th Cir. 1960) (citation
omitted);see alsdPumphrey v. K.W. Thompson Tool (& F.3d 1128, 1131 (9th
Cir. 1995). InHazel-Atlas fraud on the court consisted of concocting and
misrepresenting evidence to obtain and enforcdenpthat was then used as a
predicate for an infringement suit. 322 U.S. @-28. In contrast, ikUnited
States v. Beggerlyhe Supreme Court found that no fraud on thetaesulted

from innocent nondisclosure of evidence. 524 3&.47 (1998) (addressing
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allegation that government “failed to thoroughhas# its records and make full
disclosure to the Court”).

Importantly, Rule 60(d)(3) relief does not turntbe diligence of those
uncovering the fraudPumphrey 62 F.3d at 1133. Additionally, “[p]rejudice is
not an element of fraud on the courDixon v. Comm’y 316 F.3d 1041, 1046 (9th
Cir. 2003),as amende@Var. 18, 2003) (citations omitted). Rather, r@flid on the
court occurs when the misconduct harms the integfithe judicial process,
regardless of whether the opposing party is pregdi’ Id. In these instances, the
court “not only can act, [it] should.1d.

Given its focus on the integrity of the judiciabpess, the fraud-on-the-court
inquiry here is informed by the unique role attyseepresenting our government
play in the judicial systerf. Prosecutors are “representative[s] not of annani

party to a controversy, but of a sovereignty” whimgerest “is not that it shall win

20 The court held that Defendants “concede[d]” that tonduct of the government
attorneys should not be assessed “through theolkesasy heightened obligation.”
(ER 16:20-24.) Defendants made no such concesdibay argued the opposite.
(ER 214:20-28.) Still, relying oBeggerly 524 U.S. at 40, anBtonehil) 660 F.3d
at 445-52, the court held that the fact Defendalégedgovernmentawyers had
defrauded the court had no bearing on its inqu{BR 16:25-18:15.) But
BeggerlyandStonehillare silent on the question and cannot stand fwoposition
not consideredIn re Larry’s Apartment, L.L.C249 F.3d 832, 839 (9th Cir.
2001). Not surprisingly, courts and this Circwavk factored the unique role and
heightened duties of government attorneys intoagmals motions.Seege.q,

United States v. Sumitomo Marine & Fire Ins. &17 F.2d 1365, 1367-68, 1370
(9th Cir. 1980).
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a case, but that justice shall be donBerger v. United State295 U.S. 78, 88
(1935). “[W]hile he may strike hard blows, [a peostor] is not at liberty to strike
foul ones.” Id. at 78.

In view of their unique role, prosecutors are “h@dhigher standard of
behavior,”United States v. Youngd70 U.S. 1, 25-26 (1985) (Brennan, J.,
concurring), in both criminal and civil cas€3grvantes v. United State330 F.3d
1186, 1187, 1189 (9th Cir. 200Feeport-McMoRan Oil & Gas Co. v. F.E.R,C.
962 F.2d 45, 47 (D.C. Cir. 1992).

Il. THE DISTRICT COURT APPLIED THE WRONG LEGAL STANDARD |IN RULING
THAT SETTLEMENT BARS RELIEF.

In dismissing Defendants’ allegations, the couatest, “[t]he significance of
defendants’ decision to settle with the governnoamnot be overstated.” (ER
25:1-2.) It then held that Rule 60(d)(3) was uratde for fraud known to
Defendants before settlement. (ER 20-28.) Basexkon, the court disregarded
every instance of fraud Defendants uncovered befettée ment, neither assessing
that fraud individually nor in totality with thedud uncovered after settlement.
With respect to that after-discovered fraud, thercagain relied on the settlement,

finding that the settlement agreement’s terms prckit from acting under Rule
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60(d)(3) to preserve the integrity of the judigabcess’ (ER 31:6-32:10.) On alll
of these fronts, the court erred.

A.  Settlement Does Not Foreclose Relief Under Rule @&)(3) Even
Where Portions of the Fraud Are Discovered Before &tlement.

Rule 60(d) applies to any “judgment, order, or pexting.” SeeFed. R.
Civ. P. 60(d). Nothing in Rule 60(d) restricts dwurt's power to “set aside a
judgment for fraud on the court” to actions resdiWierough means other than
settlement. IHazel-Atlas the Supreme Court recognized that relief from a
judgment obtained by fraud on the court is warrdmeen where the underlying
action settled. 322 U.S. at 243. There, attoreykofficials for a patent holder,
Hartford, schemed to overcome the rejection oftamgaapplication by submitting
a bogus article describing the invention as a “ir&adale advance in the art” and
“revolutionary.” Id. at 240. Hartford’s attorneys “procured the stgne’ of an
ostensibly disinterested expert and had the apicldished.ld. Hartford
submitted the article in support of its renewedepaapplication, and overcame the
rejection. Id. at 240-41. Hartford then brought suit againsteéfidar infringement.

Id. at 241. Long before the matter settled, “attgsnaf Hazel received

21 The district court inexplicably stated that Defants had full knowledgeof the
alleged fraud” and “made the calculated decisiotheneve of trial to settle the
case knowinggverythingthat they now claim amounts to fraud on the cOUER
24:27-28; 27:23-25 (emphasis added).) But theidistourt then contradicted
itself, acknowledging elsewhere that Defendantsndiddiscover critical aspects of
the fraudulent scheme until long after settlemdBR 28:5-7.)
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information that . . . the Hartford lawyer was thae author of the spurious
publication.” Id. Hazel nevertheless did not press the issue,restelad pursued
other defenses that were successhdl. Hartford appealed the judgmend.

Quoting the fraudulent article at length, the alspelcourt reversed and
found infringement.ld. at 241-42. Shortly before its deadline to appidakel
settled after Hartford obtained a statement froenhrported author, fraudulently
confirming the article’s authenticityld. at 241-43.

Nine years later, Hazel sought to vacate the judgrice fraud on the court.
Id. at 243. Without questioning whether the settlenhanred relief, the Supreme
Court stated: “Every element of the fraud hereldsed demands the exercise of
the historic power of equity to set aside fraudtiebegotten judgments.id. at
245. The majority never suggested its ruling weysethdent upon Hazel having
been ignorant of the fraud before settlement. ddgéhe majority explicitly
identified components of the fraud Hazel understioefbre settlement and ruled
that relief was warranted despite Hazel's lackibfence in raising the fraud
sooner.Id. at 245-46.

Ignoring these components ldazel-Atlas majority opinion, and strangely
focusing on the dissent, the district court herstyplated thaHazel-Atlas majority
believed that Hazel had no knowledge of the fragfdie settlement, while the

dissenting justices supposedly believed that Hazew more than it had
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disclosed. (ER 23:12-25.) From this supposedifdatisagreement, the district
court inferred that all the justices “agreed thatz&l would have been barred from
seeking relief if it knew of the fraud prior to 8eiment and entry of judgment.”
(ER 23:26-28). Thus, the district court surmidiée, majority did not address the
situation where the moving party knew of the frévedore settling?

The district court’s inference cannot be reconcietth the opinion itself.
The majority acknowledged that Hazel possesseseal of fraud before
settlement. 322 U.S. at 241, 243. In fact, tleseht's focus on Hazel's pre-
settlement knowledge of the fraud, which consuneedoages, did not dissuade the
majority. Id. at 261-70. Because the majority understood ahdlistegarded
Hazel's pre-settlement knowledge, the case confihassettlement and pre-
settlement knowledge are not the pertinent ingslirimstead, the proper focus is
the “integrity of the judicial process” itséfl. See idat 246. Other Supreme Court

precedent is in accordsee, e.g.Marshall v. Holmesl141 U.S. 589, 601 (1891)

22 The district court also wrongly concludeizel-Atlas majority “indicated that
it was addressing relief from a judgment gainedrbyd on the court because of
‘after-discovered fraud.” (ER 21:20-21.) Howey#re Supreme Court merely
made this reference after surveying the law, adchdt characterize the facts
before it as “after-discovered fraudHazel-Atlas 322 U.S. at 244.

23 properly understood, the dissent simply revedferitig value judgments on the
relative importance of protecting the “integritytbe judicial process” versus the
risk of conferring benefits on parties with “unafelaands.” 322 U.S. at 246, 270.
Clearly, the imperative of judicial integrity prale.
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(providing relief from judgment for fraud notwitlastding injured party’s
awareness of some aspects of fraud pre-judgment).

Beggerlyis also instructive as it involved an action ovte to land that
resolved through settlement. 524 U.S. at 39. ddifézr, the plaintiff filed a
motion for fraud on the court, claiming that thevgmmment failed to disclose a key
document.ld. at 41. Because the government’s failure to dgekhe document
was inadvertent, the Supreme Court found no frauthe court.Id. at 47.
Despite the existence of the settlement, the Supi@aurt explained that its
decision may well have differed had the governnesigiaged in intentional
concealment or fraudSee id. The Court reached this conclusion even though, at
the time of settlement, the plaintiff believed tf@vernment had not disclosed
evidence in its possession, a belief which spuiiecplaintiff to undertake a
lengthy investigation that ultimately yielded thd&ical title document.Id. at 40-
41.

Hazel-AtlasandBeggerlythus confirm that neither settlement, nor the
defrauded party’s knowledge or suspicion of fraatble settlement, is the proper
focus of Rule 60(d)(3). Instead, the proper fosusn preserving the integrity of

the judicial process itselfCf. Pumphrey62 F.3d at 113%'

24 While Pumphreydid not involve settlement, the Ninth Circuit tkad the
reasoning oHazel-AtlasandBeggerlyby vacating a judgment based in part on
misleading interrogatory responses that were, ity pavealed to the moving party
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This Court’s decision ifHaeger v. Goodyear Tire & Rubber C@93 F.3d
1122 (9th Cir. 2015) nderscores this conclusioMaegerinvolved personal
injuries caused by defective tirekl. at 1126. The case settled on the eve of trial
following discovery disputes concerning tire penhance testsld. at 1126-29. At
the time of settlement, plaintiffs knew that Gooalybad delayed production of
certain test data, misrepresented the state pfauction to the court, and failed
to produce another set of test data its corporéteess had referenced, but which
Goodyear told the court did not exidd. at 1127-29. A year after settlement,
plaintiffs confirmed that Goodyear had not produa#desponsive documents and
had misrepresented to the court that it hilad.at 1129. The Court granted
Plaintiffs’ post-judgment motion for sanctions, seaing that Goodyear and its
attorneys “engaged in repeated and deliberate ptsetm frustrate the resolution of
this case on the merit§>’1d. In affirming, this Court citedHazel-Atlasand

analogized td>umphreyreasoning that although the procedural postuferdd,

“less than a month before trial.” 62 F.3d at 113Be court held that these
responses, plus misleading testimony profferedhdurial, and the intentional
withholding of key evidence, “undermined the judigorocess” and generally
constituted “an unconscionable plan or scheme” whise to the level of fraud on
the court. Id. at 1132-33.

2> ppparently, because tiéaegerplaintiffs were beneficiaries under the
settlement, they sought sanctions rather than Bulelief. But this Court
analogized the issue, in part, to fraud on thetcdbee793 F.3d at 1131 (stating
that “inherent power of a federal court to inveategwhether a judgment was
obtained by fraud is beyond question” (internaltgtion omitted)).
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“the similarities . . . support the conclusion ttia district court did not abuse its
discretion in concluding that [Goodyear] engagettand upon the court in [its]
scheme to avoid [its] discovery obligationdd. at 1133. Finding that Goodyear
“forc[ed] the Haegers to engage in sham litigatidimis Court analyzed all of
Goodyear’s misconduct, including those portionsvkmiefore and after
settlement.ld. at 1126-29, 1137.

Under these controlling authoritiésrelief is plainly available to address
fraud on the court notwithstanding a settlemertte imperative of judicial
integrity requires courts to intercede, even wlaeparty was aware of instances of
fraud before entry of judgment, and especially wadditional fraud is discovered
post-settlement.

B. The Court Erred by Failing to Assess the Totality bthe

Circumstances, Including Acts Of Fraud Discovered Bfore and
After Settlement.

Defendants alleged the government’s fraud in itgetly — numerous acts
revealing not only a “trail of fraud” but “an uncarionable plan or scheme” to
defraud the court and defile our system of justidazel-Atlas 322 U.S. at 250;
Pumphrey 62 F.3d at 1131. I8tonehil| this Court again confirmed the principle

that fraud on the court may be based on a pariyésatl course of conduct, even if

2% The district court incorrectly stated that Defemsarelied exclusively oRlazel-
Atlas (ER 21:14-15), but Defendants also reliedPamphreyBeggerly and
Marshall, (ER 186-87, 201-03, 228, 234, 452). They cowltlaite Haeger
because it was not yet decided.
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separate acts of malfeasance may not individuadigrant relief from judgment.
660 F.3d at 445-52.

Here, the government’s scheme spanned some fivs,\jiaéecting the entire
body of the government’s effort — taking hold dgrithe corrupt investigation and,
with the aid of prosecutors, spreading throughbetlitigation. In reviewing
Defendants’ allegations (and the government’s impprdactual response to those
allegations), the court simply disregarded any @hthstances of fraud uncovered
before settlement. Instead of analyzing the tiytali the government’s conduct,
the court merely noted those categories of fraufékants knew before
settlement and dismissed them as irrelevant. @&R&) Ultimately, it found,

“the whole can be no greater than the sum of itspd (ER 63:13-16.) On
numerous levels, the court’s determination wagtare

C. The District Court Wrongly Concluded that the Settlement Terms
Barred Relief for Fraud DiscoveredAfter Settlement.

In an apparent effort to distinguish this case ftéazel-Atlasand its
progeny, the district court erred by ruling thaithwespect to after-discovered
fraud, the specific terms of the settlement agredmpeevented it from acting to

preserve the integrity of the judicial process,l&aist as to alleged fraud aimed

2" The court did not even assess the totality ofrdned pertaining to those parts of
the scheme that Defendants discovered after settiem
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only at defendants®® (ER 31:6-32:6.) First, the court never actuédynd that
any of the after-discovered fraud was solely dedat Defendants. Indeed, it was
all directed at the court:

* In an effort to protect his son, Edwin Bauer fabtéd an assertion
to the government that Sierra Pacific offered bis @ $2 million
bribe, a fact concealed by the government whergitedto the
courtin its motionin limine that there was not a “shred” of
evidence implicating the Bauers or other alterrmatauses.

(ER 393, 561-65.)

* WIFITER was anything but a “separate public trustd” and a
“public program,” as the government arguedhe courtin another
motionin limine. After-discovered evidence revealed that the
government’s assertions were false, reckless, anttadicted by
documents which, at the time, were in the possesHids joint
prosecution partner, Cal Fire. (ER 543, 546-53.)

» After-discovered evidence revealed that the prasesaided and
abetted the fraud at the heart of the investigdiptelling the
investigators the hidden white flag was a “non-éssand by
directing that same fraud the courty submitting investigator
White’s declaration and his attached Official Repomopposition
to Defendants’ motion for summary adjudicatiorER(491, 500-
03.)

Moreover, and perhaps more importantly, the distoairt’s ruling runs
afoul ofHazel-Atlas Beggerly andHaeger, which confirm that a settlement,
regardless of its terms, has no bearing on thet’squower to redress fraud on the

court. As stated irlazel-Atlas “tampering with the administration of justice in

?8 The district court’s error on this point is undened by its reliance oBleason
v. Jandruckp860 F.2d 556 (2d Cir. 1988). (ER 30:3-20.) Alilgh theGleason
court mentions the fact that the case ended wsiktdement, nowhere in its

opinion did the court rule that relief was unavalégabecause of the settlement.
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the manner indisputably shown here involves farentban an injury to a single
litigant.” 322 U.S. at 246.

. THE DISTRICT COURT ERRED BY RULING THAT DEFENDANTS’ SUPPOSED
L ACK OF DILIGENCE BARRED RELIEF.

Relief under Rule 60(d)(3) is not contingent upla diligence of the
movant. Hazel-Atlas 322 U.S. at 24@umphrey 62 F.3d at 1133. “Even if [the
opposing party] did not exercise the highest degfabligencel,] [the] fraud
cannot be condoned for that reason alone[.] Suregnnot be that preservation of
the integrity of the judicial process must alwayatwipon the diligence of the
litigants.” Hazel-Atlas 322 U.S. at 246. This Court reiterated this @pke in
Pumphrey statingthat a party’s lack of diligence does not affee tourt’s power
“to set aside the verdict, as the court itself wagctim of the fraud.” 62 F.3d at
1133.

Although the district court initially acknowledgétese binding authorities,
(ER 28:12-14), it later shifted its focus away frénaud aimed at the court toward
fraud aimed at Defendants, stating, “[o]n the otieend, the Ninth Circuit has held
that fraud ‘perpetrated by officers of the courtd dot amount to fraud on the court
when it was aimed only at the [party seeking reliefhd did not disrupt the
judicial process because [that party] through dligeshce could have discovered
the non-disclosure Appling 340 F.3d at 780 (emphasis added).” (ER 29:7-12.)

The district court here then reasoned:
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With the exception of evidence that simply did awist
at the time of settlement and entry of judgniéht,
defendants uncovered most of the evidence undgrlyin
their allegations of fraud through discovery in ttate
action[.] [T]he court can discern no reason wlgyth
could not have obtained that same evidence through
diligent discovery in the federal action[.] [A]ayre
miscarriage of justice simply cannot redulim any
fraud that was directed only at defendaatsl could
have been discovered with the exercise of dueetitg.

(ER 30:21-31:5 (emphasis added).)

The court thus suggested — but never actually feutidht the fraud
Defendants uncovered after judgment was aimedairtlyem and not the court.
As noted above, the court was mistaken.

IV. THE COURT ERRED BY CASTING ASIDE ITS OWN ORDER AND NOT

ALLOWING DEFENDANTS TO RESPOND TO THE GOVERNMENT 'S
M ISCHARACTERIZATIONS .

Although Defendants initially styled their requasta motion supported by
declarations and evidence, the court thereaftesretthe parties to submit
supplemental briefing on the threshold questiowléther Defendants’

allegationsaccepted as tryestated a claim for fraud on the cotfit(ER 573, 583,

29 Notwithstanding the court’s language, all evideatthe prosecutors’ fraud
existedas of the entry of judgmentSé€e generalfeR 428-571.) As Defendants
argued below, the essence of the problem is thaguah it existed, the
government concealed it.

% The court essentially established a proceduaahéwork consistent with Rule
12(b)(6). While not specifically contemplated byl&60, the court’s order in this
regard was consistent with its power to construtedeant’s motion under Rule
60(d)(3) as a pleadingSee United States v. Bu@81 F.3d 1336, 1342 (10th Cir.
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586.) From the bench, the court stated, “I'm gaim be identifying the alleged
facts that constitute the fraud on the Court, butriot going to resolve any
disputed issues of fact.” (ER 586:22-288p als®83:18-19, 587:4-6.) Thereatfter,
the court’s written order confirmed: “Focused hngfshall be submitteliimited to

. . . addressing whethexssuming the truth of [Defendants’] allegatiorsmch
alleged act of misconduct separately or collecivanstitutes fraud on the
court[.]”** (ER 573:11-16 (emphasis added).)

While Defendants complied with the court’s ordbe government ignored
it, submitting three declarations and more tha®@ Bages of deposition excerpts,
exhibits, photographs, and expert witness repalttpurportedly disproving
Defendants’ allegations. (ER 409-14.) It alsoged 147 days of deposition
testimony. (ER 421-27.) Trumpeting the fact thatd filed the antithesis of
what the court ordered, the government proclairfi@de do not . . . assume the
truth of Sierra Pacific’'s many demonstrably falseations about . . . the content
of our own prior briefs, or the Court’s prior ordeor transcripts of depositions
alleged to show perjury.” (ER 298:5-10.) Theresgfit initiated what became a

one-sided paper trial.S€e, e.g ER 330, 335-38.)

2002).

31 As ordered, Defendants focused their suppleméniefing on whether the facts
alleged constituted fraud on the court. Becausetlurt confirmed that all of their
allegations would be assumed true, Defendantsatigpnovide evidence or
citations thereto.
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In their reply, Defendants objected to the govemirsesubmissions and
factual argument as a gross violation of the cewtter, (ER 162, 173-74), and
requested leave to respond if the court electednsider the government’s
submissions, (ER 176 n.6). The court did not reddo Defendants’ request, held
its hearing, and issued its order.

A.  The District Court Committed Reversible Error and Denied

Defendants Due Process by Altering the ProceduralrBmework
Without Giving Defendants Notice or an Opportunity to Respond.

The unfairness of the court’s procedures, on ita,omarrants reversal.
Without regard to its order confirming that it wduht that stage, assume the truth
of Defendants’ allegations, the court instead madéiple credibility
determinations, weighed evidence, resolved facssaks, and drew numerous
inferences adverse to Defendants. (ER 26-27, 34:3644.) By abandoning the
procedural framework it imposed, the court comrditteversible errorCf. Fed. R.
Civ. P. 12(d);Erlich v. Glasney 374 F.2d 681, 683 (9th Cir. 1967) (holding that
trial court erred by considering affidavit submitten Rule 12(b)(6) motion
without converting motion to one for summary judgrnender Rule 56 and giving
all parties a reasonable opportunity to presennaterial facts). Indeed, even
under an abuse of discretion standard, reversediganted when a court imposes a
procedural framework and then - to the benefitrad party and the detriment of

the others — abandons that framework without naiican opportunity to respond.
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It is also a deprivation of due proces3ee Cleveland Bd. of Educ. v. Loudermill
470 U.S. 532, 542 (1985) (“An essential principleloe process is that a
deprivation of life, liberty, or property ‘be preded by notice and opportunity for
hearing appropriate to the nature of the case.™).

To the extent the government contends the couttiamnsider matters
outside the pleadings, the contention is unavaifnghe court established —
indeed ordered — a procedural framework that esetievidentiary submissions
and factual argument. The court also ordereded¢ndants’ allegations would
be accepted as true for this “threshold” inquifR 573.) Defendants of course
complied, filed their allegations, and argued #&.| However, the court permitted
the government to ignore its previous order ancedasfendants no opportunity to
respond to the government’s non-compliant oppasitibhe court accepted the
government’'dactual assertions as true, heard argument, aicitlgissued its
decision. $ee generallfER 1-63.) On these grounds alone, its ruling rbast
reversed.

Moreover, having adopted a “pleadings motion” framek to address the

motion, the court’s failure to grant Defendantsveeto amend the allegations also

%2 The government never requested and the court neskiudicial notice of any
extrinsic evidence. SeegenerallyER 1-63.) But even if the court had judicially
noticed extrinsic evidence, such notice would Haeen improper since the “facts”
are disputed.United States v. Ritchi@42 F.3d 903, 908-09 (9th Cir. 2003) (citing
Fed. R. Evid. 201(b)).
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warrants reversalMayes v. Leipzige729 F.2d 605, 608-09 (9th Cir. 1984ge
v. City of Los Angele250 F.3d 668, 683 n.7 (9th Cir. 2001).
B. The Court Erred By Making Factual Findings that Are Illogical,

Implausible, and Without Support in Inferences thatMay Be
Drawn From the Facts in the Record.

1. Factual Findings Regarding the Testimony of Investjators
White and Reynolds

Defendants alleged that the scheme to defile atesy of justice began
with the fraudulent investigation. In alleging tecDefendants described that
White and Reynolds picked a rock on a southerlg ghil as their point of origin,
took GPS readings from it, and marked it with ate/filag; that the investigators
selected two reference points and then took presessurements to this point;
that White took not just one photograph, but fieparate photographs centered on
this flag from the same two reference points; BRaynolds sketched their origin
area, placing an “X” so as to denote it as theaifipof origin;” and that the
investigators thereleasedhe scene. Defendants detailed how, three dagss lat
White and Welton abandoned this point of origimlaeed it with E-2 and E-3,
created photographs with Welton belatedly pointdogrnward with a shovegnd
eradicated from the Official Report all the workyiRelds and White performed
with respect to their actual, pre-release poirdrajin. In their allegations,
Defendants explained how the investigators advatiuedentral deceit in

discovery, repeatedly lying under oath, about nst fheir hidden white flag, but
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aboutthe purpose and natur@ their actual investigation. Defendants also
revealed how the prosecutors participated in tiicateby assuring the
investigators the white flag was a “non-isstie.(ER 464-65, 479-93, 726-28.)

Before the district court, the government shamélesistempted to justify the
prosecutors’ “non-issue” instructions, arguing Wiate flag was an irrelevancy
because it was still placed in an area where Cmshaal used his bulldozer. (ER
329:22-28.) Thus, as the government’s argumerg:Jdee bulldozers were still in
the right general area, so what difference doesake if the investigators lied in
their depositions or, for that matter, if the proséors encouraged their
dishonesty?As the argument goeBefendants started the fire anyway, so who
cares?

But the prosecutors know better. First, theinawigin and cause expert

confirmed that being off by even eight feet on pleént of origin can make a

“world of difference,” as the systematic and saimprocess that leads to that

33 As Defendants also alleged, the fraudulent naifiReynolds and White’s
testimony was recognized by the joint origin andseaexpert for the United States
and Cal Fire, Larry Dodds. After spending morenthghousand hours examining
the evidence, Dodds finally conceded under oatMag 2013 (after the federal
action concluded), that the white flag raises ‘@ftag” and creates a “shadow of
deception” over the investigation, which caused tarnonclude “it's more
probable than not that there was some act of deceassociated with testimony
around the white flag.” (ER 490:8-14.) As Doddsrats, investigators do not
forget about the “very foundation” of their workgmdo they forget about the time
expended and the extensive physical tasks assoeidtle performing that work.
(ER 482.)
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precise point is critical to the ultimate cause=d®ination. (ER 464 n.20.)
Additionally, the prosecutors surely understand tha investigators are the
authors of all that is known about their discoverié¢ndeed, the court and
Defendants are quite literally at the mercy ofitheestigators’ integrity.

Here, the investigators’ proclivity for engagingdishonesty while under
oath — as numerous lawyers watched and camerasiegcevery word — suggests
a willingness to have engaged in even more advemsuiabrications when they
privately conducted their investigation. Indeedthmng the investigators claim is
remotely credible, not only with respect to thailsffied points of origin, but also
with respect to their general area of origin. Thallingness to lie under oath is
easily transposed into a willingness to conceakfwho one was watching) that
the fire was actually caused by a gasoline splinfla chainsaw farther up the hill,
or to bury an arson timing device planted by amuestigated USFS serial arsonist
set to go off at 2:00 p.m., or to tell a withnessatvbhe can and cannot say about
what she actually witnessed, or to pick a sham efeaigin with several rock
strikes farther down the hill to frame wealthiefedelants. The prosecutors know
this, and their willingness to pretend otherwiséh® court is yet another indication
of just why this matter so thoroughly reveals doréto defile our system of

justice.
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Still, in response to this squall of dishonesty, tlourt disregarded the
framework it imposed on the parties and summanlyctuded, in contrast to Judge
Nichols, “[w]hen the record is examined there issmbstance whatsoever to
defendants’ contention.” (ER 34:22-23.) In sodmagj, the court ultimately
rejected Defendants’ allegations of nearly omnipnésnvestigative dishonesty by
focusing on the question of whether one witnesynBlels, deniegeeinga white
flag in a photograph at his deposition. (ER 34gwever, the court’'s analysis
ignored a deposition record brimming with falsel®od most every aspect of the
investigators’ actual work, concluding there wae Substance” to the Defendants’
allegations because Reynolds, in one answer, tegliaacknowledged that
something “looks” like a white flag. (ER 35-36But there is nothing about that
narrow strand of testimony that vitiates this nfatteted fraud on the court.

When the prosecutors told Reynolds the white flag & “non-issue,” it was

not an instruction focused on whether he couldits€elt was an instruction going

% Indeed, after the federal settlement, Reynoldslfiradmitted in the state action
on November 1, 2012, that he could see the whatgdhd that he must have
placed it to mark what they initially thought wé® tpoint of origin before

choosing the official points. (ER 488.) But ewhat testimony was suffused with
dishonesty, as Reynolds later testified he coutdecall placing the flag and

could not respond to questions as to why, if thetyally abandoned that point
before choosing E-2 and E-3 that same morningsainee white flag can be seen
on a backlit and enlarged version of the “overvandicators” photograph

White took at 9:16 a.m. just before releasing ttene (which he created to make a
record of the most essential indicators in therestigation), or why there are no
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to the heart of why they were investigating thenscand what steps they actually
took in doing so. Still, according to the courgyRolds ultimately exonerated
himself by testifying at one point, “It looks likeewhite flag.” (ER 34:23-36:10.)
Thus, the court reasoned, “[tlhat Reynolds struggiesee the white flag should
not come as a surprise.” (ER 36:11-12.) Afterthl court explained, it too had
difficulty in seeing the flag in the cropped phatagh Defendants presented in
their supplemental brief. (ER 36:11-25 (referring to photograph at ER 481).
From there, the court inexplicably concluded thihe“government never
encouraged nor suborned perjury with respect tcmBldg’ deposition testimony.”
(ER 37:4-5.)

However, had the court given Defendants a chancesimond, or had it
followed through on the threshold issue and thdd &éearing, Defendants would
have presented and highlighted numerous instarfdestonony where — as

referenced and cited earlier in this brief — Regaajuickly retreated from his

indicator flags whatsoever in that same criticadtphat E-2 and E-3. (ER 479-80,
488-90.)

% The district court’s use of its own stated diffiguin recognizing the white flag

in order to clear Reynolds of wrongdoing was ileadiand improper. Unlike
Reynolds, of course, the court never stuck theiflage ground, never measured
it, never photographed it or sketched it, and nbedore saw it with its own eyes.
In addition to seeing Defendants’ computer scredgrarcement of the suppressed
white flag photos during his deposition, Reynolkisbwledge of the white flag and
all it represented was enhanced in a far more itappmanner — by the focused
and multifaceted effort Reynolds and White gave before releasing the scene
and then again by all they did to cover it up.
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reluctant and ephemeral admission, and repeatedkydover under additional
falsehoods about the white flag, his inability &z st, and his work regarding it.
The court’'s conclusion to the contrary is illogicahplausible, unsupported, and
unfortunate®®

2. Factual Findings Regarding the False Bribe Allegatin

By concealing the false bribe allegation from tbert, the prosecutors
secured a criticah limine ruling prohibiting Defendants from eliciting evioee to
argue that someone else started the fire. (ER6861-Although not required to
establish fraud on the court, Defendants allegattths ruling was a substantial
factor in causing them to settle. (ER 561:26-28gain ignoring its own
procedural framework, the court refused to acdeiptdllegation as true,
expressing its disbelief with the so-called “minoiglgling” and “flippant[]”
allegation that thé limine ruling prejudiced Defendants. (ER 57:22-58:4) |

particular, based on its cold reading of the paétvearing transcript, the court

% After reviewing the entire record, Judge Nichdsily concluded “that Reynolds
did not testify honestly” about the white flag. RE699:13-22.) Indeed, Judge
Nichols commented that “[a]jmong so many acts of&rg misdirection, and other
wrongful acts, one series of events stands ouDave Reynolds’ ‘white flag’
testimony.” (ER 724.) Judge Nichols noted that wReynolds was first deposed,
“he denied knowing about the white flag, deniedrglacing it, and testified that it
looked like a ‘chipped rock’ to him.” (ER 678 n.13Judge Nichols was “deeply
troubled” by this testimony, particularly in ligbf the fact that Reynolds was
shown photographs of the white flag by the prosasubefore his deposition and
admitted to seeing it, and that the prosecutorSidigtby as Reynolds . . . denied
in his deposition what he had conceded” to thequotors several weeks earlier.

(1d.)
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apparently developed the opinion that Defendam@m#elves had suggested they
should not be allowed to present such evidencenalgsion the district court
raised sua sponte at the Rule 60(d)(3) oral argtuniER 58-59.) In support, the
court focused on a defense counsel's commentPiiaindants did not intend to
“prove” at trial that Ryan Bauer started the fil&R 58:2-59:8 (citing ER 798:9-
19); see alsER 791:2-9 (“Of course, defendants don’t have tveranything in
this case.”).) Although these comments were diekett the burden of proof, the
court implausibly construed these comments as amsatn that Defendants had
no intention of arguing alternative causes.

The court also misconstrued comments by counsaldéry the Moonlight
Fire investigation. Specifically, the court erronsly surmised that Defendants
were focused only on the unscientific nature ofithwestigators’ work, and not the
existence of alternative causes. (ER 58:12-59%8hile the investigators’
scientific missteps, fraud, and deceit certaintyesd as a major defense theme, the
investigators engaged in such conduct to diveenéitin from and cover up far
more probable causes of the fire, all to implightsse Defendants. Thus, at the
pretrial hearing, Defendants merely explained takihough no one could “prove”
who actually started the fire “in light of the wthe investigation was done,”
Defendants absolutely intended to elicit evidermgarding Ryan Bauer and other

alternative causes. (ER 798:9-799:12.) Whenriakjiidge asked why counsel
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could not “make that point generally without refeceng Mr. Bauer,” counsel
responded, “Because it is the essence of our ¢agER 799:13-16.)

The court erred by concluding from these commdras Defendants did not
intend to argue alternative causes of the firs.ctinclusion is illogical and not
remotely supported by the record in light of thet fdoat: (1) Defendants opposed
thein limine motion to exclude evidence of alternative cau@er, 818-22); (2)
Defendants never stated that they did not intereditit evidence of alternative
causes, (ER 786-801); and (3) Defendants filed &whjections immediately
after the district court issued its limine ruling, (ER 778-79§/

3. Factual Findings as to Whether Defendants Were Dijent

The court also refused to accept as true allegativat Defendants had been
diligent in discovering the fraud, and instead doded the opposite, specifically,
that with “due diligence” Defendants could have avered all of the fraud during
the federal action. GompareER 471:28-472:3vith ER 31:21-5.) The court
reached this conclusion notwithstanding its cogtadrservation that the federal

action had been litigated “aggressively and eximaelst” (ER 3:3-4), and the

3" Defendants expressly argued that a ruling thaneitl them “to use evidence to
show weaknesses in the investigation,” but nostiow that someone else started
the fire” contravened Supreme Court authority, alst ignored “[tlhe very reason
that Defendants seek to challenge the . . . ingastin,” which was “to establish
that it cannot be relied upon to show that defetslstarted the fire, and that
someone or something else necessarily did.” (ERZBF779:15.)
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government’s assertion that Defendants had “coedudiscovery beyond all
reason” in “one of the most over-discovered cases’8(ER 296:14, 297:3).

In support of its conclusion, the court claimed thafendants “uncovered
most of the evidence underlying their allegatiohfaud through discovery in the
state action,” and thus reasoned that, “since defets were able to obtain the
evidence through discovery in the state actiorgte¢twas “no reason why they
could not have obtained that same evidence thrduigfent discovery in the
federal action.” (ER 30:21-31:5.) But, the fallgée allegations and the
incriminating WiFITER documents were covered up aatidentified untilafter
the state action’s dismissal, and only then by caanot through discovefy.

With respect to the white flag, Defendants discededhe prosecutors’ “non-
iIssue” instruction during the last day of Reynoldsposition in the state case,
when the federal prosecutors were no longer defignidim. That Reynolds finally

elected to reveal this exchange after concealidgring his federal deposition is

not the fault of Defendants, and certainly notdbasequence of any lack of

%8 Defendants learned of the false bribe allegatibrsugh a fortuitous and
apparently spiteful phone call from Edwin Bauerowtad previously been
represented by counsel, after entry of judgmetheanstate action. (ER 562-63.)
Seediscussiorsupra

Defendants similarly learned Cal Fire had faileghtoduce incriminating
WIFITER documents through an equally fortuitousizggsce of a Report from the
California State Auditor on October 15, 2013, aftex federal settlement and
judgment in the state action. (ER 545-468ediscussiorsupra
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diligence. Nowhere did the court attempt to explahat more Defendants could
have done to uncover that which was being actik@gen with the affirmative
assistance of lawyers from our Department of Jestic

V. ADDITIONAL ERRORSPERVADE THE DISTRICT COURT’S ANALYSIS OF THE
PROSECUTORS CONCEALMENT OF THE FALSE BRIBE ALLEGATION .

Instead of criticizing the government’s conceaiinaf the false bribe
allegation, the district court created a justificatfor it, suggesting the prosecutors
may have altruistically withheld the false bribed@nce to avoid “spreading a
scandalous rumor in attempt [sic] to intimidateeshefants.” (ER 60:4-7.) The
court proffered this excuse even though the govemimever suggested it and the
record fails to support it.

The prosecutors actually took a contrary tack, eatigg they did not know
whether Bauer’s bribe allegation was false. (ER:39-18 (“We do not know
whose version of this ‘he said, she said’ is true. Sierra Pacific has amply
demonstrated that it would spend almost any ama@unak,resort to almost any
tactic, to avoid responsibility for the Moonlighiré&").) But even the court
rejected the government’s preposterous contergiating during oral argument
that the government did not believe Bauer's bribegation. (ER 95:17-25 (“The

government says they didn’t believe it either.”Agjain, however, it is not the
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government’s prerogative to deem what it should slm@lild not reveal, regardless
of what it believes?

Rather than fault the prosecutors, the courtoizgid only Defendants,
suggesting that Defendants were not prejudicedhéygbvernment’'s concealment
of the false bribe allegation, that the prosecub@d no obligation to disclose it,
and that Defendants had been “flippant” in suggesihat the concealment would
have impacted the court’s “tentative” ruling. (BR-60.) None of these criticisms
withstand minimal judicial scrutiny.

A.  The District Court Committed Legal Error by Requiri ng a
Showing of Prejudice.

The court erroneously found that Defendants natended to argue that
one or more of the Bauers may have caused theHiws; according to the court,
the prosecutors’ failure to disclose the false dghused Defendants no harm. The
court is legally mistaken. Although Defendants iidact suffer severe prejudice,
the court’s ruling wrongly assumes that prejudgeeiquired to show fraud on the

court, and simply ignores the government’s failirelisclose this information to

% See, e.gDiSimone v. Phillips461 F.3d 181, 195 (2d Cir. 2006) (“[I]f there
were questions about the reliability of the exctdpainformation, it was the
prerogative of the defendant and his counsel -nab@f the prosecution — to
exercise judgment in determining whether the dedahghould make use of it[.]

If the evidence is favorable to the accused hentit must be disclosed, even if the
prosecution believes the evidence is not thorougtligble. To allow otherwise
would be to appoint the fox as henhouse guardtéiimal quotation marks and
citations omitted)).

-B7 -



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 79 of 156

the court. Controlling Ninth Circuit authority ciirms that “[p]rejudice is not an
element of fraud on the courtDixon, 316 F.3d at 1046. Rather, “[fl[raud on the
court occurs when the misconduct harms the integfithe judicial process,
regardless of whether the opposing party is prepdii’ 1d.

Moreover, the court also excused the prosecutailsire to disclose this
critical information because, it reasoned, Defetslarere not interested in
advancing an alternative cause argument duringitreany event. The court is
mistaken. (ER 57-60.) As discussefta, the “essence” of Defendants’ case was
to advance a far more probable alternative causevthe investigators
purposefully covered up by suppressing harmfulsfacid manufacturing evidence
to frame their favored Defendants.

Finally, Defendants’ pretrial strategy and preaganh at the hearing was
necessarily based on the information they hadeatithe. Nowhere in its order
does the court even attempt to consider how Defastpretrial arguments would
have differed had the prosecutors been forthcomgggrding evidence that Edwin
Bauer attempted to obstruct justice by fabricaéingibe story. Defendants could
only make arguments based on what they knew dtrtiee not what they should
have known — just as the court’s ruling on the omwin limine was based on what

it knew, not what it should have known.
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B.  The District Court Ignored the Prosecutors’ Civil Discovery
Obligations and Duty of Candor.

Early in the case, Defendants propounded disconegyests for all withess
interviews, statements, and documents concernmdytitonlight Fire investigation
and all communications with the Bauéts(ER 618, 564 n.67, 276:7-13.)
Regardless, the government never produced a “slafadformation regarding the
false bribe allegation. In opposing the motionffaud on the court, the
government implicitly conceded that documents reégarthe bribe investigation
and related interviews existed, but asserted ®fitat time a specious claim of
privilege* (ER 393-95.) The court was not interestedrelping exclusively on
its holding thaBrady had no application to this matter, and that theegoment

therefore had no obligation to produce this matefiR 60:2-4), the court

*0 The prosecutors thus had a duty to supplementwhiéten discovery responses
and document productions “in a timely manner,” eaéar the close of discovery.
Fed. R. Civ. P. 26(e)(1)(AxeealsoFed. R. Civ. P. 26(e) advisory committee’s
note to 1993 amendment (“Supplementations . .uldhme made . . . with special
promptness as the trial date approache&xgr Direct Telecom, Inc. v. Global
Crossing Bandwidth, Inc272 F.R.D. 350, 358 (W.D.N.Y. 2011).

*1 The government now attempts to claim that the d@mis were protected by the
work product doctrine. (ER 395.) But that doatria not absolute, and the
government never disclosed anything that would lanabled Defendants to even
contest its assertion. (ER 276, 564 n.67.) Moeeoaven if the work product
doctrine had applied here, it of course createsgid to misrepresent the evidence
to the court. Finally, the prosecutors were netdhly persons to investigate the
false bribe allegations, the FBI did as well. (&62.) FBI documents enjoy no
protection under the work product doctrine, justresfire investigation documents
enjoyed no such protection.
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overlooked not only the government’s disclosuragations under the Federal
Rules of Civil Procedure, but the prosecutors’aiion of their duty of candor to
the court itselfsee, e.g.United States v. Assoc. Convalescent Enters,, TG6.

F.2d 1342, 1346 (9th Cir. 1985) (“[A]n attorney faduty of good faith and

candor in dealing with the judiciary”). Moreovand perhaps even more puzzling,
the court simply ignored the greater offense assediwith the prosecutors’
affirmative misrepresentation to the court that¢heas not a “shred” of evidence
to implicate the Bauers. (ER 833:19.) Perhaps guosecutorial misconduct is
rampant for a reason.

C. Fraudulently Procured Tentative Rulings May be Redessed
Under Rule 60(d)(3).

The court also found the government’s frauduleptlycuredn limine
ruling insignificant because the ruling was “teivat’ (ER 57:10-21.) The court
reasoned that “Defendants had the opportunity &bleximge any [tentative] in
limine ruling during trial and on appeal,” and eat settled. (ER 26:25-27:2.)
However, while fraud on the court is not dependsntinality, the prosecutors’
affirmative act of dishonesty towards a court aeats own finality, regardless of
whether Defendants can contest it later.

In Hazel-Atlas fraud on the court did not disappear because Ii&ried
the matter before exhausting appellate review. 322 at 253 (Roberts, J.,

dissenting). Here, the court failed to recognirg Rule 60(d)(3) not only
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embraces fraud that succeeds, but also fraudahst $o long as itdttempts td]
defile the court itself.”Stonehil] 660 F.3d at 444 (emphasis added). Because the
focus under Rule 60(d)(3) is on the court itse€using on whether the
consequence of that fraud is final between thagsganisapprehends the nature of
the question presentéd.

D. The District Court Applied the Wrong Standard by Focusing on

Whether the Government’s Fraudulent Concealment was
Effective in Influencing the Court.

Relying onStonehil] the district court concluded that concealmerthef
false bribe allegation does not “amount to fraudhlencourt” if the “withheld
information would not have significantly changeé thformation available to the
district court.*® (ER 60:8-18 (citation and quotation marks omitedHere,

however, the “trail of fraud” — from the inceptioh the investigation through its

*2 Moreover, whilein limine rulings are always tentative, as noted by theidist
court, (ER 57:10-12), such rulings inform the pegtwhat evidence the trial court
is likely to admit and exclude, and are thus aaitic

43 Adopting the government’s heavy reliance on times case, the district court
frequently citedAppling including for the proposition that “non-disclosaralone
generally cannot amount to fraud on the court.R @:8-10.) Buipplingis
inapposite, as it involved a non-disclosure betwammsel that was not directed at
the court. 340 F.3d at 780. Unlikg@pling, in this matter, the government’s case
Is saturated with numerous acts of misdirection @exckit, all designed to mislead
the court itself so as to drive the proceedingrtdlagally motivated and sham
conclusion. In service of this goal, the federalggecutors abandoned their role as
gatekeepers of the truth, aided and abetted thesimgators’ dishonesty, and made
affirmative misrepresentations to the district ¢pwhile concealing critical and
contrary evidence. This case has no relationshgtsaever tdAppling
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prosecution - is long, and it radically changedittiermation that would have
been available to the court had this matter be@estty pursued. Moreover, while
this fraud on the court was effective, it needmote been. Ikazel-Atlas the
Supreme Court found Hartford’'s placement of a frdedt article before the court
in motion practice more than sufficient, concludthgt Hartford was “in no
position now to dispute” the effectiveness of isud. 322 U.S. at 247The Ninth
Circuit echoed this rule iRumphrey finding that the defendant was “in no
position to dispute the effectiveness of the schantelping to obtain a favorable
jury verdict.”™ 62 F.3d at 1133;ee also Dixon316 F.3d at 1046 (stating “the
perpetrator of the fraud” cannot “dispute the dffeaness of the fraud after the
fact”). Stonehilldoes not stand for a contrary proposition.

Finally, even when viewed in isolation, there @isquestion that the
prosecutors’ misrepresentations and nondisclosere wffective, and that they
“significantly changed information available to tistrict court.” Edwin Bauer
was a key percipient witness. He and his wife vileeeonly individuals seen near
the origin of the fire just after it started, sotea miles deep in a thickly wooded

area. (ER 560.) Their son was spotted fleeingatba shortly after the fire started.

* The Supreme Court also explainedHiazel-Atlasthat attempts to reconstruct the
proceedings below taking into account the concealfedmation are “wholly
impossible” and will not be done for the benefitlodse who elect to defraud a
court. 322 U.S. at 248pe alsdPumphrey 62 F.3d at 1132-33.
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(ER 558.) That Edwin Bauer lied to federal invgators and obstructed justice in
order to inculpate Sierra Pacific, while divertaigention from himself and his
son, necessarily should have been part of theciadt's careful balancing under
Federal Rule of Evidence 403 when evaluating theegoment’s motionn limine.
The government’s conduct is precisely “that speofdsaud which does|,] or
attempts to, defile the court itselfStonehil| 660 F.3d at 444.

VI. THE DISTRICT COURT APPLIED THE WRONG L EGAL STANDARD IN

CONCLUDING THAT CAL FIRE’'S UNDISCLOSED CONTINGENT FINANCIAL
INTEREST DID NOT AMOUNT TO FRAUD ON THE COURT.

A. Defendants Established in Their Briefing that AfterDiscovered
Evidence Regarding WIFITER and its Concealment Deked The
Court, But The District Court Ignored These Allegatons.

Defendants alleged that WiFITER and its illegaaficial incentives drove
the investigators and White’s supervisor Alan CGarl® target wealthy defendants
to the exclusion of othefS. (ER 542-57.) While Defendants knew WiFITER
existed at the time of settlement, its true naamerged after dismissal of the state

actions. On October 15, 2013, the California Seatditor issued a report on

%> Any argument that WiFITER was Cal Fire’s excluspreblem misses a critical
point. The government chose to make Cal Fireatsner in this jointly
investigated fire and its partner in this jointipppecuted action. Their jointly
executed Official Report served as the foundatarrbbth the federal and state
actions. (ER 463:2-13.) The government designksi@d investigator White as its
first trial witness, without designating Reynoldsall. (ER 554 n.63.) In sum,
lead investigator White’s contingent interest ia tutcome of the state action
created a financially driven bias that necessanfigcted not only the investigation,
but the legitimacy of the government’s regrettaddferts to collect on his
conclusions.
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WIFITER's illegality, thereby exposing the existenaf critical documents that Cal
Fire had withheld from Defendants. (ER 545-46i5igk Nichols then ordered Cal
Fire to produce them immediately. (ER 546-47.) eWiCal Fire did, these records
revealed that, at the time he was overseeing thenlght Fire matter, Alan
Carlson had denied a request to use WIFITER fum@nhance Cal Fire’s ability
to investigate arsonists, saying, “it is hard te sdere our arson convictions are
bringing in additional cost recovery.” (ER 548:3-A'hey also revealed that, on
that same day, Carlson stated he was concernedl&fiwas “running in the red”
and would remain so “unless someone is going toenaakigh % recovery.” (ER
548:1-2.) White attempted to remedy the probl&witching hats from
investigator to bagman, White sent demand letteBetfendants directing them to
pay the amount of $400,000 to WIFITER, or be suddd Defendants complied,
their payment would have qualified as one of tmgdat WIiFITER cash infusions
since its inception in 2005. (ER 544, 549, 556.)

Defendants of course alleged that the mere existehthese undisclosed
financial incentives constituted a fraud on therto(ER 555-57.) The court
rejected this argument, stating that “[e]Jven assgntihose alleged conflicts
permeated this action” WIiFITER “does not ‘defile ttourt itself[.]” (ER 55:11-
16.) The court stated, “defendants do not exglaiv the existence of conflicts of

interest by witnesses translates into a fraud ercturt.” (ER 55:12-14.) In
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reframing the issue as merely “conflicts of intéf®switnesses,” the court

wrongly minimized the issue so as to equate theipieus effects of WIFITER

with any ordinary witness bias. But, the integofywildfire investigators is
essential because they have exclusive access tiescenes, because the area of
origin is perishable and easily spoiled, and besdlugy have free reign to report
on evidence and reach findings that almost alway® la profound impact on
whoever they declare responsible. (ER 439.)

The court ignored Defendants’ allegations that “wlev enforcement
officers . . . have a concealed financial bias‘the judicial machinery cannot
perform in the usual manner its impartial taskdjtidging cases that are present
for adjudication.” (ER 555:15-20 (quotirigtermagnetics926 F.2d at 916).) By
concealing an illegal financial scheme that mogdaaw enforcement to
specifically target Defendants, the joint statedfed investigation and prosecution
team pursued an action infused with hidden findno@entives and an undisclosed
constitutional violation.See e.g, Marshall v. Jerrico, Inc.446 U.S. 238, 249-50
(1980) (emphasizing Due Process Clause imposets loniprosecutors’
partisanship, and stating that “[a] scheme injectrpersonal interest, financial or
otherwise, into the enforcement process may briegevant or impermissible

factors into the prosecutorial decision and in sao®@exts raise serious
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constitutional questions”). The thoroughly falsdiOfficial Report, with its
underlying illegal motivations, is far worse thdme tfalsified article irHazel-Atlas

B. The Concealment of WIFITER’s Financial Incentives Warrants
Relief for Additional Reasons.

The prosecutors themselves had a hand in advatieng/iFITER fraud,
wrongly representing to the court that WiFITER veasenign public program
established for altruistic purposes. (ER 831:2Z:83 But their representations
were reckless and contrary to then-existing evideknowledge of which must be
imputed to the government in light of its “commarteirest” privilege and decision
to partner with Cal Fire. (ER 542-51.) In rejagtithese allegations, the court
could point to no evidence supporting the goverrttaazarlier assertions. Under
the higher standard to which government attorneg$ald,seediscussiorsupra
their reckless disregard for the truth contributethis sham litigation and fraud on
the court. See Demjanjuk v. PetrovskhO F.3d 338, 354 (6th Cir. 1993).

VII. THE DISTRICT COURT ERRED BY FINDING THAT DEFENDANTS’
ALLEGATIONS ARE DEPENDENT ON BRADY V. MARYLAND.

Notwithstanding the numerous legal principles Ddéents provided to the
court to aid in its review of their allegationsetbourt began its analysis by
elevating in relative importance the Defendantguanents regarding the
application ofBrady. Next, the court wrongly found thBtady would be essential

before Defendants could prevail on their allegatipartaining to WiFITER and

-76 -



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 88 of 156

the false bribe. Thereafter, it rejected any ayapion ofBrady to this civil matter.
(ER 9-18, 52:14-16, 59:26-60:4.) Even tholyady violations are not necessary
to prove fraud on the court here, the court’'s ghtrrefusal to applfaradyin this
context was error. The court framed the issuetdtyng that, while criminal cases
implicate loss of liberty, this case is “strictlgaut money.*® (ER 11:7-9.)
However, “due process, unlike some legal ruleapisa technical conception with
a fixed content unrelated to time, place and cistamces.”Mathews v. Eldridge
424 U.S. 319, 334 (1976) (citation omitted). Oupfeme Court has articulated a
three-part test to assess “what specific safegliardsnecessary “to make a civil
proceeding fundamentally fair. Turner v. Rogersl31 S. Ct. 2507, 2517 (2011)
(citing Mathews 424 U.S. at 335). These factors are generdié/nature of the

private interest affected, the comparative riskmbneous deprivation without

*® Here, federal prosecutors pled a state law claahpremised civil liability on
fault or a violation of law. (ER 898:5-6, 901:19:1 The government then used
36 C.F.R. § 261.5(c), a misdemeanor punishablea“bge of not more than $500
or imprisonment for not more than six months ohigo86 C.F.R. § 261.1(b), to
establish liability. (ER 841-43.) The districtiwbattempted to minimize this
regulation on the ground that the trial court heevpusly granted partial
summary judgment for Defendants on this aspedie@pteadings. (ER 11-12 n.5.)
But that ruling did not issue until May 31, 201Rp#gly before trial. (ER 837-40.)
The court also noted that the government did nek seiminal penalties in the
civil case, (ER 11-12 n.5), but ignored that theegoment could have used a
liability finding to support subsequent criminalecges.
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procedural safeguards, and the nature and magrofucteuntervailing interests if
safeguards are providedd. at 2517-18 (quotiniylathews 424 U.S. at 335

Although the court failed to consider any of théssors, the government’s
billion dollar damage claim amounted to an econoaeiath penalty for Beaty,
Howell, the Landowner Defendaritsand Sierra Pacific, which employs
thousands. (ER 468 n.24.) Indeed, in a real sémseonsequences of this
fraudulent matter “equal or exceed those of mastioal convictions.” See
Demjanjuk 10 F.3d at 354°

While the court essentially concluded that civéaivery mad®&rady
superfluous, (ER 12:3-13:11), the “comparativek’risf an ‘erroneous
deprivation’ to private interests “with and withioadditional or substitute
procedural safeguards” was incredibly high, esplgaihen the government
ignored its discovery obligations while its prosecs took complete advantage of

the court’s misplaced trust.

*"While Defendants argued tHatady applies under the procedural due process
standard fronMathews 424 U.S. 319, Defendants also argued that thergovent
attempted to prevent the judicial process from fioming in the usual manner,
conduct that violates substantive due process,Hiivala v. Woqdl95 F.3d 1098,
1104 (9th Cir. 1999).

*® The Landowners comprise nine individuals and gemrénty trusts for various
family members. (ER 907-16.)

49 While Demjanjukdealt with an extradition that could have led te tkeath
penalty, the Sixth Circuit’'s quote remains releyaim¢ government must comply
with Brady for misdemeanor criminal citations whose finesapattance
compared to the economic ruin threatened here.
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Finally, the district court failed to identify ampuntervailing government
interest to invokind3rady here, an omission that is not surprising sinceritexest
of the government “is not that it shall win a casa, that justice shall be done.”
Cervantes330 F.3d at 1190-91 (quotiferger, 295 U.S. at 88).

Although the Ninth Circuit and Supreme Court hagéyet resolved the
Issue, courts have appli@®iladyin civil proceedings.See, e.gDemjanjuk 10
F.3d at 352-54 (applyinBradyto civil denaturalization and extradition
proceedings)tnited States v. Edwardg77 F. Supp. 2d 985, 986 (E.D.N.C. 2011)
(applyingBradyto civil commitment proceedings for sexual offergjesee also
EEOC v. Los Alamos Constr., In882 F. Supp. 1373, 1383 n.5 (D.N.M. 1974)
(“Brady. . . orders that exculpatory information must binished a defendant in a
criminal case. A defendant in a civil case broughthe government should be
afforded no less due process of lawbiif see United States v. Project on Gov't
Oversight 839 F. Supp. 2d 330, 342-43 (D.D.C. 2012) (ctitheccases)Brodie v.
Dep’t. of Health and Human Sery851 F. Supp. 2d 108, 118-20 (D.D.C. 2013).
In light of the unique nature of this matter, amtdéuse the government premised

its claims on alleged criminal conduct, the prosexsualso violatedrady.
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VIII. THE DISTRICT COURT’'S CONFLICT OF INTEREST WARRANTS REVERSAL
AND REMAND TO A JUDGE OUTSIDE THE EASTERN DISTRICT OF
CALIFORNIA .

After Chief Judge England vacated his district-wideusal order, Judge
Shubb declared he had no conflict and volunteesetht case. (ER 72-73.)

Judge Shubb issued his order denying Defendantsdbmon April 17,
2015, at 2:45 p.m. Over the next two hours, the&@aento AUSAS used their
“@EDCANnews” Twitter account to broadcast eight aatiglatory Tweets
concerning Judge Shubb’s order and the case’sateriheir office’s Twitter
followers>® (Motion for Judicial Notice “MJIN”, Attachments 139.) Defendants
have since confirmed that, through his then-publistter account, titled
“@nostalgistl,” Judge Shubb “followed” @EDCAnewsldhus received those
Tweets>t (MJIN, Attachments 14-15.) The mere existencgoofal network

relationships between a judge and one of the gafr@pearing before him creates

> “Following” another account on Twitter means ebgdiing a subscription to that
account’s Tweets. Once established, the Tweets fhe followed account are
automatically delivered to one’s own Twitter accbuA followed account holder
may send confidential messages to a follower thmohgitter. (MJN,

Attachments 16-17.)

>1 While Judge Shubb’s Twitter account does not ifighim by name, the
contents confirm its origins, as his account carsaamong other identifying
characteristics, close-up photographs and linksdeos of him, one with him
wearing a shirt with the name “Shubb” and otherhwaptions of him performing
at the District Court. (MJN, Attachments 1-3.)

>2 Sierra Pacific has a Twitter account as well, Wwhlodge Shubb does not follow.
(MJN, Attachments 20-21.).
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an appearance of bias and raises “significant coihcegarding the risk oéx
parte communications. California Judges Associatiorrad Opinion No. 66 -
Online Social Networking § Il (C)(3)-(D) (2011)Those concerns materialize
when a “followed” party posts Tweets regarding ¢thse’s merits and the judge’s
reasoning, which are then directed to the juddgisrcapacity as a follower.
Additionally, that evening at 9:51 p.m., Judge Shabmpleted the
feedback loop by posting on his @nostalgistl pubhidtter account: “Sierra
Pacific still liable for Moonlight Fire damages(MJN, Attachments 2, 5-6.) Just
beneath this post, Judge Shubb linked to an axtitlethe same title from the
Central Valley Business Times. (MJN, Attachment06 Contrary to Judge
Shubb’s imprimatur, the title was false. Sierraiffawas never found liable and
has paid no damages. Indeed, Judge Nichols, lgeneatral to evaluate the
merits of this joint prosecution, found the goveamtis partner unable to make a
prima facie case against Defendants. In the fédetdement, Defendants
expressly disclaimed liability and have never aitent in damages. (ER 765-75.)
Judge Shubb’s inaccurate public post violates Cafdudicial Conduct
3A(6) and only increases the appearance of biaslsd prejudices Sierra Pacific

and all Defendants in the pending state court dppgarding the Moonlight Fire.

>3 This is especially true here where the other @suind attorneys to the action are
not copied on those communications.
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When a judge selectively posts third-party commatndas pertaining to his or her
cases, it necessarily creates the appearancesyfdsipecially with respect to
articles that are inaccurate and prejudicial. atieof picking and choosing one
article of many reveals a willingness to step duhe role of a neutral. (MJN,
Attachments 8-10.) By assenting to and postingréiqular article, the court
entangles itself with the message and slant ofdatiatie, thereby creating the
appearance of having picked sides or of favorirng sin over anothéf.

On Friday, September 11, 2015, Defendants filech& df this opening
brief with a motion to exceed the word count limit that time, Judge Shubb’s
Twitter account was “public.” (MJN, Attachments4,24-27.) On the following
Monday, September 14, the prosecutors hand detiverdudge Shubb a letter, the
purpose of which was to inform him of Defendantgpellate arguments regarding
his Twitter usage. (MJN, Attachment 22.) Beforeféhdants received mailed

copies of the government’s letter on Septembeddége Shubb changed his

>* The government would, of course, also have causeohcern if Judge Shubb
Tweeted “Prosecutors Burn Down The Law” and linkethe Wall Street
Journal’'s Moonlight Fire editorial with that titler if he had Tweeted “A wildfire
of corruption” and linked to the Washington Po$fleonlight Fire opinion piece
of that title. GeeMJN, Attachments 11-12.)
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@nostalgistl account from “public” to “protectethius restricting access to
“confirmed followers.”® (MJN, Attachment 23.)

Section 455(a) of the Judicial Code provides tlany . . . judge . . . of the
United States shall disqualify himself in any predig in which his impartiality
might reasonably be questioned.” 28 U.S.C. § 458 @mens v. U.S. Dist. Court
for C.D. Cal, 428 F.3d 1175, 1178 (9th Cir. 2005) (citation theal). A violation
of Canon 3A(6) creates an appearance of partiaétyliring recusal under 8§
455(a). See, e.glIn re Boston’s Children First244 F.3d 164, 166, 168-71 (1st
Cir. 2001). This conclusion follows even where lpibomments are revealed
after judgment is entered, and the issue is thaeddor the first time on appeal.
United States v. Microsoft Cor253 F.3d 34, 107-08, 116-17 (D.C. Cir. 2001).
As in Microsoft, the presently known extent of Judge Shubb’s Wwias not
revealed until after final judgmentee idat 108-09. Accordingly, Defendants
raise this issue at the earliest opportunbge idat 109.

This Court has broad authority to remediate theeapgnce of judicial bias
and partiality and should do so hetdljeberg v. Health Servs. Acquisition Caorp.

486 U.S. 847, 864 (1988) (vacating judgment of addifjed judge under §

>> However, Defendants had previously downloaded nmicludge Shubb’s
account. (MJN, Attachment 2.) Although this Cazatnot, as of November 6,
2015, access the substance of Judge Shubb’s adboogh Twitter, many of his
Tweets, including the April 17 Tweet, can still foeind in Google cached internet
pages. (MJN, Attachments 24-27.)
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455(a));see alsaMlicrosoft Corp, 253 F.3d at 116 (imposing partial retroactive
disqualification and vacating lower court ordege als®28 U.S.C. § 2108/Vyler
Summit P’ship v. Turner Broad. Sys., |35 F.3d 1184, 1196 (9th Cir. 2000)
(acknowledging authority to remand to differentgafl That appearance here is
further heightened by the fact that Judge Englattdiready concluded that the
impartiality of all Eastern District judges miglgasonably be questioned, and by
the unigue circumstances surrounding Judge Shulggision to override that
conclusion by volunteering to decide this motion.

CONCLUSION

The Moonlight Fire prosecution was an almost unimmagle effort to defile
our system of justice. Beginning with the illegathotivated fraud at the heart of
the investigation, moving then to the fictionaliz8€ficial Report, and continuing
with the prosecutors’ use of that report and othesupport a sham endeavor to
collect massive damages, this matter had one gtmlvn at any cost. The fact
that this operation was orchestrated by prosecutavbo, among so many other
things, assisted with the Red Rock cover up, readsdishonest investigators, and
made false representations to the court to secarngicl ruling — makes it that
much worse.

In Hazel-Atlas our Supreme Court found the existence of a freudu

article at the heart of a ruling was sufficienfital fraud on the court. The trail of
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fraud in this matter, which includes not an articl¢ a 300-page government
document and so much more, makes the fraud defailddzel-Atlasseem almost
guaint. Judge Nichols had no problem calling tlatorious matter what it was,
saying the government lawyers’ conduct was unlikglaing he has seen in thirty
years on the bench. Judge Shubb, however, igiioseaivn order, failed to give
these Defendants a chance to respond, and madgesxiou the prosecutors. For
our system of justice, his decision must be rewkraad this matter should proceed
to a hearing outside of the Eastern District ofifGatia.

STATEMENT OF RELATED CASES

There are no known related cases pending befaeCibirt.

DATED: November 6, 2015 DOWNEY BRAND LLP

By: s/ William R. Warne
WILLIAM R. WARNE
MICHAEL J. THOMAS
ANNIE S. AMARAL
MEGHAN M. BAKER
Attorneys for Appellant
SIERRA PACIFIC INDUSTRIES

DATED: November 6, 2015 BRACEWELL & GIULIANI LLP

By: s/ Richard W. Beckler

RICHARD W. BECKLER
Attorneys for Appellant
SIERRA PACIFIC INDUSTRIES
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DATED: November 6, 2015

DATED: November 6, 2015

MATHENY SEARSLINKERT & JAIME, LLP

By: s/ Richard S. Linkert

RICHARD S. LINKERT
Attorneys for Appellantg/. M. Beaty &
Associates, Inc., and Ann McKeever Hatch, As
Trustee of The Hatch 1987Revocable Trust, et al

RUSHFORD& BONOTTO,LLP

By: Phillip R. Bonotto

PHILLIP R. BONOTTO
Attorneys for Appellant&unice Howell,
individually, DBA Howell Forest Harvesting
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I~ This brief is accompanied by a motion for leave to file an oversize brief
pursuant to Circuit Rule 29-2(c)(2) or (3) and is words,
lines of text or pages, excluding the portions
exempted by Fed. R. App. P. 32(a)(7)(B)(iii), if applicable.

~ This brief complies with the length limits set forth at Ninth Circuit Rule 32-4.
The brief’s type size and type face comply with Fed. R. App. P. 32(a)(5) and (6).
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I. UNITED STATES CONSTITUTION

A. Amendment V.

No person shall be held to answer for a capital, or otherwi se infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in the
land or naval forces, or in the militia, when in actual service in time or war or
public danger; nor shall any person be subject for the same offense to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprive of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.

B. Amendment XIV.

Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the state wherein they reside. No
state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

Section 2.

Representatives shall be apportioned among the several states according to their
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respective numbers, counting the whole number of persons in each state, excluding
Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in
Congress, the executive and judicial officers of a state, or the members of the
legislature thereof, is denied to any of the male inhabitants of such state, being
twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one years of age in such
state.

Section 3.

No person shall be a Senator or Representative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or
under any state, who, having previously taken an oath, as a member of Congress,
or as an officer of the United States, or as a member of any state legislature, or as
an executive or judicial officer of any state, to support the Constitution of the
United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-

thirds of each House, remove such disability.
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Section 4.

The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States nor
any state shall assume or pay any debt or obligation incurred in aid of insurrection
or rebellion against the United States, or any claim for the loss or emancipation of
any slave; but all such debts, obligations and claims shall be held illegal and void.
Section 5.

The Congresé shall have power to enforce, by appropriate legislation, the

provisions of this article.

II. UNITED STATES CODE

A. 28 U.S.C. § 455(a).

(a) Any justice, judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be
questioned.
(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding;
(2) Where in private practice he served as lawyer in the matter in

controversy, or a lawyer with whom he previously practices law served
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during association as a lawyer concerning the matter, or the judge or such
lawyer has been a material witness concerning it;
(3) Where he has served in governmental employment and in such capacity
participated as counsel, adviser or material witness concerning the
proceeding or expressed an opinion concerning the merits of the particular
case in controversy;
(4) He knows that he, individually or as a fiduciary, or his spouse or minor
child residing in his household, has a financial interest in the subject matter
in controversy or in a party to the proceeding, or any other interest that could
be substantially affected by the outcome of the proceeding;
(5) He or his spouse, or a person within the third degree of relationship to
either of them, or the spouse of such a person:

(i) Is a party to the proceeding, or an officer, director, or trustee of a

party;

(ii) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that could be

substantially affected by the outcome of the proceeding;

(iv) Is to the judge’s knowledge likely to be a material witness in the

proceeding.
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(¢) A judge should inform himself about his personal and fiduciary financial
interests, and make a reasonable effort to inform himself about the personal
financial interests of his spouse and minor children residing in his household.
(d) For the purposes of this section the following words or phrases shall have the
meaning indicated:
(1) “proceeding” includes, pretrial, trial, appellate review, or other stages of
litigation;
(2) the degree of relationship is calculated according to the civil law system;
(3) “fiduciary” includes such relationships as executor, administrator,
trustee, and guardian;
(4) “financial interest” means ownership of a legal or equitable interest,
however small, or a relationship as director, adviser, or other active
participant in the affairs of a party, except that:
(i) Ownership in a mutual or common investment fund that holds
securities is not a “financial interest” in such securities unless the
judge participates in the management of the fund;
(ii) An office in an educational, religious, charitabile, fraternal, or civil
organization is not a “financial interest” in securities held by the

organization;
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(iii) The proprietary interest of a policyholder in a mutual insurance
company, of a depositor in a mutual savings association, or a similar
proprietary interest, is a “financial interest” in the organization only if
the outcome of the proceeding would substantially affect the value of
the interest;
(iv) Ownership of government securities is a “financial interest” in the
issuer only if the outcome of the proceeding would substantially affect
the value of the securities.
(e) No justice, judge, or magistrate judge shall accept from the parties to the
proceeding a waiver of any ground’ for disqualification enumerated in
subsection (b). Where the ground for disqualification arises only under
subsection (a), waiver may be accepted provided it is preceded by a full disclosure
on the record of the basis for disqualification.
(f) Notwithstanding the preceding provisions of this section, if any justice, judge,
magistrate judge, or bankruptcy judge to whom a matter has been assigned would
be disqualified, after substantial judicial time has been devoted to the matter,
because of the appearance or discovery, after the matter was assigned to him or
her, that he or she individually or as a fiduciary, or his or her spouse or minor child
residing in his or her household, has a financial interest in a party (other than an

interest that could be substantially affected by the outcome), disqualification is not
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required if the justice, judge, magistrate judge, bankruptcy judge, spouse or minor
child, as the case may be, divests himself or herself of the interest that provides the
grounds for the disqualification.

B. 28U.S.C.§1291.

The courts of appeals (other than the United States Court of Appeals for the
Federal Circuit) shall have jurisdiction of appeals from all final decisions of the
district courts of the United States, the United States District Court for the District
of the Canal Zone, the District Court of Guam, and the District Court of the Virgin
Islands, except where a direct review may be had in the Supreme Court. The
jurisdiction of the United States Court of Appeals for the Federal Circuit shall be
limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this
title.

C. 28U.S.C.§1345.

Except as otherwise provided by Act of Congress, the district courts shall have
original jurisdiction of all civil actions, suits or proceedings commenced by the
United States, or by any agency or officer thereof expressly authorized to sue by
Act of Congress.

D. 28 U.S.C. § 2106.

The Supreme Court or any other court of appellate jurisdiction may affirm, modify,

vacate, set aside or reverse any judgment, decree, or order of a court lawfully
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brought before it for review, and may remand the cause and direct the entry of such
appropriate judgment, decree, or order, or require such further proceedings to be

had as may be just under the circumstances.

II1. CODE OF FEDERAL REGULATIONS

A. 36 C.F.R. § 261.1b.

Any violation of the prohibitions of this part (261) shall be punished by a fine of
not more than $500 or imprisonment for not more than six months or both pursuant

to title 16, U.S.C., section 551, unless otherwise provided.

B. 36 C.F.R. §261.5(c).

The following are prohibited:

(a) Carelessly or negligently throwing or placing a'ny ignited substance or other
substance that may cause a fire.

(b) Firing any tracer bullet or incendiary ammunition.

(¢) Causing timber, trees, slash, brush or grass to burn except as authorized by
permit.

(d) Leaving a fire without completely extinguishing it.

(e) Causing and failing to maintain control of a fire that is not a prescribed fire that
damages the National Forest System.

(f) Building, attending, maintaining, or using a campfire without removing all

flammable material from around the campfire adequate to prevent its escape.
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(g) Negligently failing to maintain control of a prescribed fire on Non-National
Forest System lands that damages ,the National Forest System.

IV. FEDERAL RULES OF CIVIL PROCEDURE

A. Rule 12: Defenses and Objections: When and How Presented; Motion
for Judgment on the Pleadings; Consolidating Motions; Waiving
Defenses; Pretrial Hearing.

(a) Time to Serve a Responsive Pleading.
(1) In General. Unless another time is specified by this rule or a federal
statute, the time for serving a responsive pleading is as follows:
(A) A defendant must serve an answer:
(i) within 21 days after being served with the summons and
complaint; or
(ii) if 1t has timely waived service under Rule 4(d), within 60
days after the request for a waiver was sent, or within 90 days
after it was sent to the defendant outside any judicial district of
the United States.
(B) A party must serve an answer to a counterclaim or crossclaim
within 21 days after being served with the pleading that states the

counterclaim or crossclaim.
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(C) A party must serve a reply to an answer within 21 days after being
served with an order to reply, unless the order specifies a different
time.
(2) United States and Its Agencies, Officers, or Employees Sued in an
Official Capacity. The United States, a United States agency, or a United
States officer or employee sued only in an official capacity must serve an
answer to a complaint, counterclaim, or crossclaim within 60 days after
service on the Unitéd States attorney.
(3) United States Officers or Employees Sued in an Individual Capacity.
A United States officer or employee sued in an individual capacity for an act
or omission occurring in connection with duties performed on the United
States’ behalf must serve an answer to a complaint, counterclaim, or
crossclaim within 60 days after service on the officer or employee or service
on the United States attorney, whichever is later.
(4) Effect of a Motion. Unless the court sets a different time, serving a
motion under this rule alters these periods as follows:
(A) if the court denies the motion or postpones its disposition until
trial, the responsive pleading must be served within 14 days after

notice of the court’s action; or
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(B) if the court grants a motion for a more definite statement, the
responsive pleading must be served within 14 days after the more
definite statement is served.
(b) How to Present Defenses. Every defense to a claim for relief in any pleading
must be asserted in the responsive pleading if one is required. But a party may
assert the following defenses by motion:
(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;
(3) improper venue; |
(4) insufficient process;
(5) insufficient service of process;
(6) failure to state a claim upon which relief can be granted; and
(7) failure to join a party under Rule 19.
A motion asserting any of these defenses must be made before pleading if a
responsive pleading is allowed. If a pleading sets out a claim for relief that does
not require a responsive pleading, an opposing party may assert at trial any defense
to that claim. No defense or objection is waived by joining it with one or more
defenses or objections in a responsive pleading or in a motion.
(c) Motion for Judgment on the Pleadings. After the pleadings are closed—but

early enough not to delay trial—a party may move for judgment on the pleadings.
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(d) Result of Presenting Matters Outside the Pleadings. If, on a motion under
Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and not
excluded by the court, the motion must be treated as one for summary judgment
under Rule 56. All parties must be given a reasonable opportunity to present all
the material that is pertinent to the motion.
(e) Motion for a More Definite Statement. A party may move for a more
definite statement of a pleading to which a responsive pleading is allowed but
which is so vague or ambiguous that the party cannot reasonably prepare a
response. The motion must be made before filing a responsive pleading and must
point out the defects complained of and the details desired. If the court orders a
more definite statement and the order is not obeyed within 14 days after notice of
the order or within the time the court sets, the court may strike the pleading or |
issue any other appropriate order.
(f) Motion to Strike. The court may strike from a pleading an insufficient defense
or any redundant, immaterial, impertinent, or scandalous matter. The court may
act:

(1) on its own; or

(2) on motion made by a party either before responding to the pleading or, if

a response is not allowed, within 21 days after being served with the

pleading.
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(g) Joining Motions.
(1) Right to Join. A motion under this rule may be joined with any other
motion allowed by this rule.
(2) Limitation on Further Motions. Except as provide in Rule 12(h)(2) or
(3), a party that makes a motion under this rule must not make another
motion under this rule raising a defense or objection that was available to the
party but omitted from its earlier motion.
(h) Waiving and Preserving Certain Defenses.
(1) When Some Are Waived. A party waives any defense listed in Rule
12(b)(2)-(5) by:
(A) omitting it from a motion in the circumstances described in Rule
12(g)(2); or
(B) failing to either:
(i) make it by motion under this rule; or
(ii) include it in a responsive pleading or in an amendment
allowed by Rule 15(a)(1) as a matter of course.
(2) When to Raise Others. Failure to state a claim upon which relief can be
granted, to join a person required by Rule 19(b), or to state a legal defense to
a claim may be raised:

(A) in any pleading allowed or ordered under Rule 7(a);
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(B) by a motion under Rule 12(c); or
(C) at trial.
(3) Lack of Subject-Matter Jurisdiction. 1f the court determines at any time
that it lacks subject-matter jurisdiction, the court must dismiss the action.
(i) Hearing Before Trial. If a party so moves, any defense listed in Rule 12(b)(1)-
(7)—whether made in a pleading or by motion—and a motion under Rule 12(c)
must be heard and decided before trial unless the court orders a deferral until trial.

B.  Rule 26: Duty to Disclose; General Provisions Governing Discovery.

(a) Required Disclosures.
(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as

otherwise stipulated or ordered by the court, a party must, without

awaiting a discovery request, provide to the other parties:
(i) the name and, if known, the address and telephone number
of each individual likely to have discoverable information—
along with the subjects of that information—that the disclosing
party may use to support its claims or defenses, unless the use
would be solely for impeachment;
(ii) a copy—or a description by category and location—of all

documents, electronically stored information, and tangible
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things that the disclosing party has in its possession, custody, or
control and may use to support its claims or defenses, unless the
use would be solely for impeachment;
(iii) a computation of each category of damages claimed by the
disclosing party—who must also make available for inspection
and copying as under Rule 34 the documents or other
evidentiary material, unless privileged or protected from
disclosure, on which each computation is based, including
materials bearing on the nature and extent of injuries suffered;
and
(iv) for inspection and copying as under Rule 34, any insurance
agreement under which an insurance business may be liable to
satisfy all or part of a possible judgment in the action or to
indemnify or reimburse for payments made to satisfy the
judgment.
(B) Proceedings Exempt from Initial Disclosure. The following
proceedings are exempt from initial disclosure:
(i) an action for review on an administrative record;

(ii) a forfeiture action in rem arising from a federal statute;
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(iii) a petition for habeas corpus or any other proceeding to

challenge a criminal conviction or sentence;

(iv) an action brought without an attorney by a person in the

custody of the United States, a state, or a state subdivision;

(v) an action to enforce or quash an administrative summons or

subpoena;

(vi) an action by the United States to recover benefit payments;

(vii) an action by the United States to collect on a student loan

guaranteed by the United States;

(viii) a proceeding ancillary to a proceeding in another court;

and

(ix) an action to enforce an arbitration award.
(C) Time for Initial Disclosures—In General. A party must make the
initial disclosures at or within 14 days after the parties’ Rule 26(f)
conference unless a different time is set by stipulation or court order,
or unless a party objects during the conference that initial disclosures
are not appropriate in this action and states the objection in the
proposed discovery plan. In ruling on the objection, the court must
determine what disclosures, if any, are to be made and must set the

time for disclosure.
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(D) Time for Initial Disclosures—For Parties Served or Joined Later.
A party that is first served or otherwise joined after the Rule 26(f)
conference must make the initial disclosures within 30 days after
being served or joined, unless a different time is set by stipulation or
court order.
(E) Basis for Initial Disclosure; Unacceptable Excuses. A party must
make its initial disclosures based on the information then reasonably
available to it. A party is not excused from making its disclosures
because it has not fully investigated the case or because it challenges
the sufficiency of another party’s disclosures or because another party
has not made its disclosures.

(2) Disclosure of Expert Testimony.
(A) In General. In addition to the disclosures required by Rule
26(a)(1), a party must disclose to the other parties the identity of any
witness it may use at trial to present evidence under Federal Rule of
Evidence 702, 703, or 705.
(B) Witnessés Who Must Provide a Written Report. Unless otherwise
stipulated or ordered by the court, this disclosure must be
accompanied by a written report—prepared and signed by the

witness—if the witness is one retained or specially employed to
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provide expert testimony in the case or one whose duties as the party’s
employee regularly involve giving expert testimony. The report must
contain:
(i) a complete statement of all opinions the witness will express
and the basis and reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support
them;
(iv) the witness’s qualifications, including a list of all
publications authored in the previous 10 years;
(v) a list of all other cases in which, during the previous 4 years,
the witness testified as an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study
and testimony in the case.
(C) Witnesses Who Do Not Provide a Written Report. Unless
otherwise stipulated or ordered by the court, if the witness is not
required to provide a written report, this disclosure must state:
(i) the subject matter on which the witness is expected to
present evidence under Federal Rule of Evidence 762, 703, or

705; and
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(ii) a summary of the facts and opinions to which the witness is
expected to testify.
(D) Time to Disclose Expert Testimony. A party must make these
disclosures at the times and in the sequence that the court orders.
Absent a stipulation or a court order, the disclosures must be made:
(i) at least 90 days before the date set for trial or for the case to
be ready for trial; or
(ii) if the evidence is intended solely to contradict or rebut
evidence on the same subject matter identified by another party
under Rule 26(a)(2)(B) or (C), within 30 days after the other
party’s disclosure.
(E) Supplementing the Disclosure. The parties must supplement these
disclosures when required under Rule 26(e).
(3) Pretrial Disclosures.
(A) In General. In addition to the disclosures required by Rule
26(a)(1) and (2), a party must provide to the other parties and
promptly file the following information about the evidence that it may
present at trial other than solely for impeachment:
(i) the name and, if not previously provided, the address and

telephone number of each witness—separately identifying those
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the party expects to present and those it may call if the need
arises;
(ii) the designation of those witnesses whose testimony the
party expects to present by deposition and, if not taken
stenographically, a transcript of the pertinent parts of the
deposition; and
(iii) an identification of each document or other exhibit,
including summaries of other evidence—separately identifying
those items the party expects to offer and those it may offer if
the need arises.
(B) Time for Pretrial Disclosures,; Objections. Unless the court orders
otherwise, these disclosures must be made at least 30 days before trial.
Within 14 days after they are made, unless the court sets a different
time, a party may serve and promptly file a list of the following
objections: any objections to the use under Rule 32(a) of a deposition
designated by another party under Rule 26(a)(3)(A)(ii); and any
objection, together with the grounds for it, that may be made to the
admissibility of materials identified under Rule 26(a)(3)(A)(iii). An

objection not so made—except for one under Federal Rule of
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Evidence 402 or 403—is waived unless excused by the court for good

cause.
(4) Form of Disclosures. Unless the court orders otherwise, all disclosures
under Rule 26(a) must be in writing, signed, and served.

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claim or defense—
including the existence, description, nature, custody, condition, and location
of any documents or other tangible things and the identity and location of
persons who know of any discoverable matter. For good cause, the court
may order discovery of any matter relevant to the subject matter involved in
the action. Relevant information need not be admissible at the trial if the
discovery appears reasonably calculated to lead to the discovery of
admissible evidence. All discovery is subject to the limitations imposed by
Rule 26(b)(2)(C).
(2) Limitations on Frequency and Extent.

(A) When Permitted. By order, the court may alter the limits in these

rules on the number of depositions and interrogatories or on the length
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of depositions under Rule 30. By order or local rule, the court may
also limit the number of requests under Rule 36.
(B) Specific Limitations on Electronically Stored Information. A party
need not provide discovery of electronically stored information from
sources that the party identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a
protective order, the party from whom discovery is sought must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may
specify conditions for the discovery.
(C) When Required. On motion or on its own, the court must limit the
frequency or extent of discovery otherwise allowed by these rules or
by local rule if it determines that:
(i) the discovery sought is unreasonably cumulative or
duplicative, or can be obtained from some other source that is
more convenient, less burdensome, or less expensive;
(ii) the party seeking discovery has had ample opportunity to

obtain the information by discovery in the action; or
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(iii) the burden or expense of the proposed discovery outweighs
its likely benefit, considering the needs of the case, the amount
in controversy, the parties’ resources, the importance of the
issues at stake in the action, and the importance of the
discovery in resolving the issues.
(3) Trial Preparation: Materials.
(A) Documents and Tangible Things. Ordinarily, a party may not
discover documents and tangible things that are prepared in
anticipation of litigation or for trial by or for another party or its
representative (including the other party’s attorney, consultant, surety,
indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those
materials may be discovered if:
(i) they are otherwise discoverable under Rule 26(b)(1); and
(ii) the party shows that it has substantial need for the materials
to prepare its case and cannot, without undue hardship, obtain
their substantial equivalent by other means.
(B) Protection Against Disclosure. If the court orders discovery of
those materials, it must protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of a party’s

attorney or other representative concerning the litigation.
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(C) Previous Statement. Any party or other person may, on request
and without the required showing, obtain the person’s own previous
statement about the action or its subject matter. If the request is
refused, the person may move for a court order, and Rule 37(a)(5)
applies to the award of expenses. A previous statement is either:
(i) a written statement that the person has signed or otherwise
adopted or approved; or
(ii) a contemporaneous stenographic, mechanical, electrical, or
other recording—or a transcription of it—that recites
substantially verbatim the person’s oral statement.
(4) Trial Prepdration: Experts.
(A) Deposition of an Expert Who May Testify. A party may depose
any person who has been identified as an expert whose opinions may
be presented at trial. If Rule 26(a)(2)(B) requires a report from the
expert, the deposition may be conducted only after the report is
provided.
(B) Trial-Preparation Protection for Draft Reports or Disclosures.
Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure
required under Rule 26(a)(2), regardless of the form in which the draft

1s recorded.
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(C) Trial-Preparation Protection for Communications Between a
Party’s Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B)
protect communications between the party’s attorney and any witness
required to provide a report under Rule 26(a)(2)(B), regardless of the
form of the communications, except to the extent that the
communications:
(i) relate to compensation for the expert’s study or testimony;
(ii) identify facts or data that the party’s attorney provided and
that the expert considered in forming the opinions to be
expressed; or
(iii) identify assumptions that the party’s attorney provided and
that the expert relied on in forming the opinions to be
expressed.
(D) Expert Employed Only for Trial Preparation. Ordinarily, a party
may not, by interrogatories or deposition, discover facts known or
opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or to prepare
for trial and who is not expécted to be called as a witness at trial. But
a party may do so only:

(i) as provided in Rule 35(b); or.
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(ii) on showing exceptional circumstances under which it is
impracticable for the party to obtain facts or opinions on the
same subject by other means.
(E) Payment. Unless manifest injustice would result, the court must
require that the party seeking discovery:
(i) pay the expert a reasonable fee for time spent in responding
to discovery under Rule 26(b)(4)(A) or (D); and
(i) for discovery under (D), also pay the other party a fair
portion of the fees and expenses it reasonably incurred in
obtaining the expert’s facts and opinions.
(5) Claiming Privilege or Protecting Trial-Preparation Materials.
(A) Information Withheld. When a party withholds information
otherwise discoverable by claiming that the information is privileged
or subject to protection as trial‘-preparation material, the party must:
(i) expressly make the claim; and
(ii) describe the nature of the documents, communications, or
tangible things not produced or disclosed—and do so in a
manner that, without revealing information itself privileged or

protected, will enable other parties to assess the claim.

- 26 -



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 131 of 156

(B) Information Produced. If information produced in discovery is
subject to a claim of privilege or of protection as trial-preparation
material, the party making the claim may notify any party that
received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the
specified information and any copies it has; must not use or disclose
the information until the claim is resolved; must take reasonable steps
to retrieve the information if the party disclosed it before being
notiﬁe;d; and may promptly present the information to the court under
seal for a determination of the claim. The producing party must
preserve the information until the claim is resolved.
(¢) Protective Orders.

(1) In General. A party or any person from whom discovery is sought may

move for a protective order in the court where the action is pending—or as

an alternative on matters relating to a deposition, in the court for the district

where the deposition will be taken. The motion must include a certification

that the movant has in good faith conferred or attempted to confer with other

affected parties in an effort to resolve the dispute without court action. The

court may, for good cause, issue an order to protect a party or person from
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annoyance, embarrassment, oppression, or undue burden or expense,
including one or more of the following:
(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place, for the disclosure or
discovery;
(C) prescribing a discovery method other than the one selected by the
party seeking discovery;
(D) forbidding inquiry into certain matters, or limiting the scope of
disclosure or discovery to certain matters;
(E) designating the persons who may be present while the discovery is
conducted;
(F) requiring that a deposition be sealed and opened only on court
order;
(G) requiring that a trade secret or other confidential research,
development, or commercial information not be revealed or be
revealed only in a specified way; and
(H) requiring that the parties simultaneously file specified documents

or information in sealed envelopes, to be opened as the court directs.
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(2) Ordering Discovery. If a motion for a protective order is wholly or partly
denied, the court may, on just terms, order that any party or person provide
or permit discovery.
(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.
(d) Timing and Sequence of Discovery.
(1) Timing. A party may not seek discovery from any source before the
parties have conferred as required by Rule 26(f), except in a proceeding
exempted from initial disclosure under Rule 26(a)(1)(B), or when authorized
by these rules, by stipulation, or by court order.
(2) Sequence. Unless, on motion, the court orders otherwise for the parties’
and witnesses’ convenience and in the interests of justice:
(A) methods of discovery may be used in any sequence; and
(B) discovery by one party does not require any other party to delay
its discovery.
(e) Supplementing Disclosures and Responses.
(1) In General. A party who has made a disclosure under Rule 26(a)—or
who has responded to an interrogatory, request for production, or request for
admission—must supplement or correct its disclosure or response:
(A) in a timely manner if the party learns that in some material respect

the disclosure or response is incomplete or incorrect, and if the
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additional or corrective information has not otherwise been made
known to the other parties during the discovery process or in writing;
or
(B) as ordered by the court.
(2) Expert Witness. For an expert whose report must be disclosed under
Rule 26(a)(2)(B), the party’s duty to supplement extends both to information
included in the report and to information given during the expert’s
deposition. Any additions or changes to this information must be disclosed
by the time the party’s pretrial disclosures under Rule 26(a)(3) are due.
(f) Conference of the Parties; Planning for Discovery.
(1) Conference Timing. Except in a proceeding exempted from initial
disclosure under Rule 26(a)(1)(B) or when the court orders otherwise, the
parties must confer as soon as practicable—and in any event at least 21 days
before a scheduling conference is to be held or a scheduling order is due
under Rule 16(b).
(2) Conference Content; Parties’ Responsibilities. In conferring, the parties
must consider the nature and basis of their claims and defenses and the
possibilities for promptly settling or resolving the case; make or arrange for
the disclosures required by Rule 26(a)(1); discuss any issues about

preserving discoverable information; and develop a proposed discovery plan.

- 30 -



Case: 15-15799, 11/06/2015, ID: 9748425, DktEntry: 47-1, Page 135 of 156

The attorneys of record and all unrepresented parties that have appeared in
the case are jointly responsible for arranging the conference, for attempting
in good faith to agree on the proposed discovery plan, and for submitting to
the court within 14 days after the conference a written report outlining the
plan. The court may order the parties or attorneys to attend the conference in
person.
(3) Discovery Plan. A discovery plan must state the parties’ views and
proposals on:
(A) what changes should be made in the timing, form, or requirement
for disclosures under Rule 26(a), including a statement of when initial
disclosures were made or will be made;
(B) the subjects on which discovery may be needed, when discovery
should be completed, and whether discovery should be conducted in
phases or be limited to or focused on particular issues;
(C) any issues about disclosure or discovery of electronically stored
information, including the form or forms in which it should be
produced;
(D) any issues about claims of privilege or of protection as trial-

preparation materials, including—if the parties agree on a procedure
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to assert these claims after production—whether to ask the court to
include their agreement in an order;
(E) what changes should be made in the limitations on discovery
imposed under these rules or by local rule, and what other limitations
should be imposed; and
(F) any other orders that the court should issue under Rule 26(c) or
under Rule 16(b) and (c).
(4) Expedited Schedule. If necessary to comply with its expedited schedule
for Rule 16(b) conferences, a court may by local rule:
(A) require the parties’ conference to occur less than 21 days before
the scheduling conference is held or a scheduling order is due under
Rule 16(b); and
(B) require the written report outlining the discovery plan to be filed
less than 14 days after the parties’ conference, or excuse the parties
from submitting a written report and permit them to report orally on
their discovery plan at the Rule 16(b) conference.
(g) Signing Disclosures and Discovery Requests, Responses, and Objections.
(1) Signature Required; Effect of Signature. Every disclosure under Rule
26(a)(1) or (a)(3) and every discovery request, response, or objection must

be signed by at least one attorney of record in the attorney’s own name—or
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by the party personally, if unrepresented—and must state the signer’s
address, e-mail address, and telephone number. By signing, an attorney or
party certifies that to the best of the person’s knowledge, information, and
belief formed after a reasonable inquiry:
(A) with respect to a disclosure, it is complete and correct as of the
time it is made; and
(B) with respect to a discovery request, response, or objection, it is:
(i) consistent with these rules and warranted by existing law or
by a nonfrivolous argument for extending, modifying, or
reversing existing law, or for establishing new law;
(ii) not interposed for any improper purpose, such as to harass,
cause unnecessary delay, or needlessly increase the cost of
litigation; and
(iii) neither unreasonable nor unduly burdensome or expensive,
considering the needs of the case, prior discovery in the case,
the amount in controversy, and the importance of the issues at
stake in the action.
(2) Failure to Sign. Other parties have no duty to act on an unsigned

disclosure, request, response, or objection until it is signed, and the court
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must strike it unless a signature is promptly supplied after the omission is
called to the attorney’s or party’s attention.

(3) Sanction for Improper Certification. If a certification violates this rule
without substantial justification, the court, on motion or on its own, must
impose an appropriate sanction on the signer, the pafty on whose behalf the
signer was acting, or both. The sanction may include an order to pay the
reasonable expenses, including attorney’s fees, caused by the violation.

C. Advisory Committee Note to Rule 26(e) (1993 Amendments)

Subdivision (e). This subdivision is revised to provide that the requirement for
supplementation applies to all disclosures required by subdivisions (a)(1)-(3). Like
the former rule, the duty, while imposed on a “party,” applies whether the
corrective information is learned by the client or by the attorney. Supplementations
need not be made as each new item of information is learned but should be made at
appropriate intervals during the discovery period, and with special promptness as
the trial date approaches. It may be useful for the scheduling order to specify the
time or times when supplementations should be made.

The revision also clarifies that the obligation to supplement responses to formal
discovery requests applies to interrogatories, requests for production, and requests
for admissions, but not ordinarily to deposition testimony. However, with respect

to experts from whom a written report is required under subdivision (a)(2)(B),
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changes in the opinions expressed by the expert whether in the report or at a
subsequent deposition are subject to a duty of supplemental disclosure under
subdivision (e)(1).

The obligation to supplement disclosures and discovery responses applies
whenever a party learns that its prior disclosures or responses are in some material
respect incomplete or incorrect. There is, however, no obligation to provide
supplemental or corrective information that has been otherwise made known to the
parties in writing or during the discovery process, as when a witness not previously
disclosed is identified during the taking of a deposition or when an expert during a
deposition corrects information contained in an earlier report.

D.  Rule 60: Relief From a Judgment or Order.

(a) Corrections Based on Clerical Mistakes; Oversights and Omissions. The
court may correct a clerical mistake or a mistake arising from oversight or
omission whenever one is found in a judgment, order, or other part of the record.
The court may do so on motion or on its own, with or without notice. But after an
appeal has been docketed in the appellate court and while it is pending, such a
mistake may be corrected only with the appellate court’s leave.

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On
motion and just terms, the court may relieve a party or its legal representative from

a final judgment, order, or proceeding for the following reasons:
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(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not
have been discovered in time to move for a new trial under Rule 59(b);
(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;
(5) the judgment has been satisfied, released or discharged; it is based on an
earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or
(6) any other reason that justifies relief.

(c) Timing and Effect of the Motion.
(1) Timing. A motion under Rule 60(b) must be made within a reasonable
time—and for reasons (1), (2), and (3) no more than a year after the entry of
judgment or order or the date of the proceeding.
(2) Effect on Finality. The motion does not affect the judgment’s finality or
suspend its operation.

(d) Other Powers to Grant Relief. This rule does not limit a court’s power to:
(1) entertain an independent action to relieve a party from a judgment, order,

or proceeding;
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(2) grant relief under 28 U.S.C. § 1655 to a defendant who was not
personally notified for the action; or
(3) set aside a judgment for fraud on the court.
(e) Bills and Writs Abolished. The following are abolished: bills of review, bills
in the nature of bills of review, and writs of coram nobis, coram vobis, and audita

querela.

V. FEDERAL RULES OF APPELLATE PROCEDURE

A. Rule 26.1: Corporate Disclosure Statement.

(a) Who Must File. Any nongovernmental corporate party to a proceeding in a
court of appeals must file a statement that identifies any parent corporation and any
publicly held corporation that owns 10% or more of its stock or states that there is
no such corporation.

(b) Time for Filing; Supplemental Filing. A party must file the Rule 26.1(a)
statement with the principal brief or upon filing a motion, response, petition, or
answer in the court of appeals, whichever occurs first, unless a local rule requires
earlier filing. Even if the statement has already been filed, the party’s principal
brief must include the statement before the table of contents. A party must

supplement its statement whenever the information that must be disclosed under

Rule 26.1(a) changes.
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(¢) Number of Copies. If the Rule 26.1(a) statement is filed before the principal
brief, or if a supplemental statement is filed, the party must file an original and 3
copies unless the court requires a different number by local rule or by order in a

particular case.

VI. FEDERAL RULES OF EVIDENCE

A. Rule 201: Judicial Notice of Adjudicative Facts.

(a) Scope. This rule governs judicial notice of an adjudicative fact only, not a
legislative fact.
(b) Kinds of Facts That May Be Judicially Noticed. The court may judicially
notice a fact that is not éubject to reasonable dispute because it:
(1) is generally known within the trial court’s territorial jurisdiction; or
(2) can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned.
(c) Taking Notice. The court:
(1) may take judicial notice on its own; or
(2) must take judicial notice if a party requests it and the court is supplied
with the necessary information.
(d) Timing. The court may take judicial notice at any stage of the proceeding.
(e) Opportunity to Be Heard. On timely request, a party is entitled to be heard on

the propriety of taking judicial notice and the nature of the fact to be noticed. If the
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court takes judicial notice before notifying a party, the party, on request, is still
entitled to be heard.

(f) Instructing the Jury. In a civil case, the court must instruct the jury to accept
the noticed fact as conclusive. In a criminal case, the court must instruct the jury
that it may or may not accept the noticed fact as conclusive.

B. Rule403: Exchiding Relevant Evidence for Prejudice, Confusion, Waste
of Time, or Other Reasons

The court may exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice,
confusing the issues, misleading the jury, undue delay, wasting time, or needlessly

presenting cumulative evidence.

VII. NINTH CIRCUIT RULES

A. Circuit Rule 28-2. Contents of Briefs.

In addition to the requirements of FRAP 28, briefs shall comply with the following
rules:

28-2.1. Certificate as to Interested Parties [Abrogated 7/1/90]

28-2.2. Statement of Jurisdiction

In a statement preceding the statement of the case in its initial brief, each party
shall demonstrate the jurisdiction of the district court or agency and of this Court
by stating, in the following order:

(a) The statutory basis of subject matter jurisdiction of the district court or agency;
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(b) The basis for claiming that the judgment or order appealed from is final or
otherwise appealable, and the statutory basis of jurisdiction of this Court. (Rev.
12/1/09)

(¢) The date of entry of the judgment or order appealed from; the date of filing of
the notice of appeal or petition for review; and the statute or rule under which it is
claimed the appeal is timely.

If the appellee agrees with appellant’s statement of one or more of the foregoing
matters, it will be sufficient for the appellee to state such agreement under an
appropriate heading.

28-2.3. Attorneys Fees [Abrogated 7/1/97]

28-2.4. Bail / Detention Status

(a) The opening brief in a criminal appeal shall contain a statement as to the bail
status of the defendant. If the defendant is in custody, the projected release date
should be included.

(b) The opening brief in a petition for review of a decision of the Board of
Immigration Appeals shall state whether petitioner (1) is detained in the custody of
the Department of Homeland Security or at liberty and/or (2) has moved the Board
of Immigration Appeals to reopen or applied to the district director for an
adjustment of status. (New 1/1/05; Rev.12/1/09)

28-2.5. Reviewability and Standard of Review
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As to each issue, appellant shall state where in the record on appeal the issue was
raised and ruled on and identify the applicable standard of review.

In addition, if a ruling complained of on appeal is one to which a party must have
objected at trial to preserve a right of review, e.g., a failure to admit or to exclude
evidence or the giving of or refusal to give a jury instruction, the party shall state
where in the record on appeal the objection and ruling are set forth. (Rev. 12/1/09)
28-2.6. Statement of Related Cases

Each party shall identify in a statement on the last page of its initial brief any
known related case pending in this Court. As to each such case, the statement shall
include the name and Court of Appeals docket number of the related case and
describe its relationship to the case being briefed. Cases are deemed related if
they:

(a) arise out of the same or consolidated cases in the district court or agency;

(b) are cases previously heard in this Court which concern the case being briefed;
(c) raise the same or closely related issues; or

(d) involve the same transaction or event.

If no other cases in this Court are deemed related, a statement shall be made to that
effect. The appellee need not include any case identified as related in the
appellant’s brief.

28-2.7. Addendum to Briefs
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Statutory. Pertinent constitutional provisions, treaties, statutes, ordinances,
regulations or rules must be set forth verbatim and with appropriate citation either
(1) following the statement of issues presented for review or (2) in an addendum
introduced by a table of contents and bound with the brief or separately; in the
latter case, a statement must appear referencing the addendum after the statement
of issues. If this material is included in an addendum bound with the brief, the
addendum must be separated from the body of the brief (and from any other
addendum) by a distinctively colored page. A party need not resubmit material
included with a previous brief or addendum; if it is not repeated, a statement must
appear under this heading as follows: [e]xcept for the following, all applicable
statutes, etc., are contained in the brief or addendum of . (Rev. 12/1/09)
Orders Challenged in Immigration Cases. All opening briefs filed in counseled
petitions for review of immigration cases must include an addendum comprised of
the orders being challenged, including any orders of the immigration court and
Board of Immigration Appeals. The addendum shall be bound with the brief but
separated from the brief by a distinctively colored page. (New 7/1/07; Rev.
12/1/09)

28-2.8. Record References
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Every assertion in briefs regarding matters in the record shall be supported by a
reference to the location in the excerpts of record where the matter is to be found.
(Rev. 7/1/98; 12/1/09)

28-2.9. Bankruptcy Appeals [Abrogated 12/1/09]

VIII. CODE OF CONDUCT FOR UNITED STATES JUDGES

A. Canon 3: A Judge Should Perform the Duties of the Office Fairly,
Impartially and Diligently

The duties of judicial office take precedence over all other activities. In performing
the duties prescribed by law, the judge should adhere to the following standards:
(A) Adjudicative Responsibilities.
(1) A judge should be faithful to, and maintain professional
competence in, the law and should not be swayed by partisan
interests, public clamor, or fear of criticism.
(2) A judge should hear and decide matters assigned, unless
disqualified, and should maintain order and decorum in all judicial
proceedings.
(3) A judge should be patient, dignified, respectful, and courteous to
litigants, jurors, witnesses, lawyers, and others with whom the judge
deals in an official capacity. A judge should require similar conduct of
those subject to the judge’s control, including lawyers to the extent

consistent with their role in the adversary process.
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(4) A judge should accord to every person who has a legal interest in a
proceeding, and that person’s lawyer, the full right to be heard
according to law. Except as set out below, a judge should not initiate,
permit, or consider ex parte communications or consider other
communications concerning a pending or impending matter that are
made outside the presence of the parties or their lawyers. If a judge
receives an unauthorized ex parte communication bearing on the
substance of a matter, the judge should promptly notify the parties of
the subject matter of the communication and allow the parties an
opportunity to respond, if requested. A judge may:

(a) initiate, permit, or consider ex parte communications as

authorized by law;

(b) when circumstances require it, permit ex parte

communication for scheduling, administrative, or emergency

purposes, but only if the ex parte communication does not

address substantive matters and the judge reasonably believes

that no party will gain a procedural, substantive, or tactical

advantage as a result of the ex parte communication;

(c) obtain the written advice of a disinterested expert on the

law, but only after giving advance notice to the parties of the
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person to be consulted and the subject matter of the advice and
affording the parties reasonable opportunity to object and
respond to the notice and to the advice received; or
(d) with the consent of the parties, confer separately with the
parties and their counsel in an effort to mediate or settle |
pending matters.
(5) A judge should dispose promptly of the business of the court.
(6) A judge should not make public comment on the merits of a matter
pending or impending in any court. A judge should require similar
restraint by court personnel subject to the judge’s direction and
control. The prohibition on public comment on the merits does not
extend to public statements made in the course of the judge’s official
duties, to explanations of court procedures, or to scholarly
presentations made for purposes of legal education.
(B) Administratz.'ve Responsibilities.
(1) A judge should diligently discharge administrative responsibilities,
maintain professional competence in judicial administration, and
facilitate the performance of the administrative responsibilities of

other judges and court personnel.
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(2) A judge should not direct court personnel to engage in conduct on
the judge’s behalf or as the judge’s representative when that conduct
would contravene the Code if undertaken by the judge.
(3) A judge should exercise the power of appointment fairly and only
on the basis of merit, avoiding unnecessary appointments, nepotism,
and favoritism. A judge should not approve compensation of
appointees beyond the fair value of services rendered.
(4) A judge with supervisory authority over other judges should take
reasonable measures to ensure that they perform their duties timely
and effectively.
(5) A judge should take appropriate action upon learning of reliable
evidence indicating the likelihood that a judge’s conduct contravened
this Code or a lawyer violated applicable rules of professional
conduct.

(C) Disqualification.
(1) A judge shall disqualify himself or herself in a proceeding in
which the judge’s impartiality might reasonably be questioned,

including but not limited to instances in which:
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(a) the judge has a personai bias or prejudice concerning a
party, or personal knowledge of disputed evidentiary facts
concerning the proceeding;
(b) the judge served as a lawyer in the matter in controversy, or
a lawyer with whom the judge previously practiced law served
during such association as a lawyer concerning the matter, or
the judge or lawyer has been a material witness;
(c) the judge knows that the judge, individually or as a
fiduciary, or the judge’s spouse or minor child residing in the
judge’s household, has a financial interest in the subject matter
in controversy or in a party to the proceeding, or any other
interest that could be affected substantially by the outcome of
the proceeding;
(d) the judge or the judge’s spouse, or a person related to either
within the third degree of relationship, or the spouse of such a
person is:
(1) a party to the proceeding, or an officer, director, or
trustee of a party;

(ii) acting as a lawyer in the proceeding;
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(111) known by the judge to have an interest that could be
substantially affected by the outcome of the proceeding;
or
(iv) to the judge’s knowledge likely to be a material
witness in the proceeding; (e)the judge has served in
governmental employment and in that capacity
participated as a judge (in a previous judicial position),
counsel, advisor, or material witness concerning the
proceeding or has expressed an opinion concerning the
merits of the particular case in controversy.
(2) A judge should keep informed about the judge’s personal and
fiduciary financial interests and make a reasonable effort to keep
informed about the personal financial interests of the judge’s spouse
and minor children residing in the judge’s household.
(3) For the purposes of this section:
(a) the degree of relationship is calculated according to the civil
law system; the following relatives are within the third degree
of relationship: parent, child, grandparent, grandchild, great

grandparent, great grandchild, sister, brother, aunt, uncle, niece,
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and nephew; the listed relatives include whole and half blood
relatives and most step relatives;
(b) “fiduciary” includes such relationships as executor,
administrator, trustee, and guardian;
(c) “financial interest” means ownership of a legal or equitable
interest, however small, or a relationship as director, advisor, or
other active participant in the affairs of a party, except that:
(1) ownership in a mutual or common investment fund
that holds securities is not a “financial interest” in such
securities unless the judge participates in the
management of the fund;
(ii) an office in an educational, religious, charitable,
fraternal, or civic organization is not a “financial interest”
in securities held by the organization;
(i11) the proprietary interest of a policyholder in a mutual
insurance company, or a depositor in a mutual savings
association, or a similar proprietary interest, is a
“financial interest” in the organization only if the

outcome of the proceeding could substantially affect the

value of the interest;
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(iv) ownership of government securities is a “financial
interest” in the issuer only if the outcome of the
proceeding could substantially affect the value of the
securities;
(d) “proceeding” includes pretrial, trial, appellate review, or
other stages of litigation.
(4) Notwithstanding the preceding provisions of this Canon, if a judge
would be disqualified because of a financial interest in a party (other
than an interest that could be substantially affected by the outcome),
disqualification is not required if the judge (or the judge’s spouse or
minor child) divests the interest that provides the grounds for
disqualification.
(D) Remittal of Disqualification. Instead of withdrawing from the
proceeding, a judge disqualified by Canon 3C(1) may, except in the
circumstances specifically set out in subsections (a) through (e), disclose on
the record the basis of disqualification. The judge may participate in the
proceeding if, after that disclosure, the parties and their lawyers have an
opportunity to confer outside the presence of the judge, all agree in writing

or on the record that the judge should not be disqualified, and the judge is
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then willing to participate. The agreement should be incorporated in the

record of the proceeding.

IX. CALIFORNIA GOVERNMENT CODE

A. Cal. Gov. Code § 16305.2.

(a) All money in the possession of or collected by any state agency or department,
except for money in the Local Agency Investment Fund, is subject to Sections
16305.3 to 16305.7, inclusive, and is hereafter referred to as state money.

(b) Except as otherwise provided by this chapter or authorized by statute, any
transfer, expenditure, or other use of state money knowingly committed by a state
employee, outside of the State Treasury System is a misdemeanor, punishable by
up to one year in a county jail, or a two-thousand-five-hundred-dollar ($2,500)
fine, or both.

B. Cal Gov. Code § 16305.3.

All state money shall be deposited in trust in the custody of the Treasurer, except
when otherwise authorized by the Director of Finance, or unless deposited directly
in the State Treasury. All state money deposited in trust in the custody of the
Treasurer shall be held in a trust account or accounts and may be withdrawn only
upon the order of the depositing agency or its disbursing officer. The provisions of
Sections 16305.3 to 16305.7, inclusive, shall not be construed to repeal or amend

any provision of law now requiring officers or employees to make daily, weekly or
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monthly settlements with the Treasurer. All such money held by the State
Treasurer in trust shall be subject to audit by the Department of Finance and shall
also be subject to cash count, as provided in Sections 13297, 13298, and 13299 of

this code.

-52-



