A Publication of the Environmental Law Section of the State Bar of California

for Environmental, Natural Resources, Energy and Land Use Attorneys

Environmental Law

NEWS

Vol. 26, No. 1 * Spring 2017

Editor’s Note...

by Julia Stein

In this Spring 2017 issue of Environmental Law News, we are excited to bring you a series of articles that
cover a wide variety of topics facing California practitioners of environmental law. This is our first issue since the
November 2016 presidential election, and while many have opined on the uncertainties facing environmental regu-
lation and enforcement at the federal level, the articles in this issue make it clear that we California environmental
lawyers still have much to occupy us in our own backyard.

The issue begins with Austin Cho’s overview of the California WaterFix administrative proceedings before the
State Water Resources Control Board, in which the California Department of Water Resources and U.S. Bureau of
Reclamation seek to modify their water permits to allow construction of the controversial Delta Tunnels. Following
that, Jonathan Shardlow and Martin Stratte offer their thoughts on the need for guidance as to whether a
CEQA petitioner’s claim of public interest standing can be denied or subjected to discovery before the action
has been litigated. The next article, a joint effort by Angela Howe, Jana Zimmer, Jennifer Lucchesi, and John
Erskine, reprises and builds upon the well-attended October 2016 Yosemite Environmental Law Conference
panel covering issues facing the Coastal Act in its 40™ year. Next comes a useful overview of regulatory reporting
requirements applicable to releases of hazardous substances in California by Sedina Banks and Brian Moskal.
Aaron Ezroj then provides guidance on the latest developments in carbon reporting, outlining existing carbon
reporting programs and strategies for institutional investors and energy companies that are looking to protect
against a potential “carbon bubble,” and presenting a financial case for renewables investment even in today’s
uncertain political climate. Following that is Marina Cassio’s commentary on the California Supreme Court’s
decision in Friends of the College of San Mateo Gardens v. San Mateo County Community College District, and its
impact on CEQA review of modified projects. Her analysis is particularly relevant in light of the Court of Appeal’s
decision applying the Supreme Court’s analysis on remand in early May 2017. Finally, the issue closes with our
annual recap of the most recent California legislative session, courtesy, as always, of Gary Lucks. Summarizing
a number of relevant enactments from this atypically productive election year session, the article highlights the
environmental justice bent that has pervaded much recent legislation. And, as Mr. Lucks points out, with the
Trump Administration in, we may well see even more legislative activity as many at the state level work to draw a

“green boundary line” for California.
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California WaterFix: A Snapshot of the

SWRCB Water Rights Change Hearings
by Austin C. Cho’

. INTRODUCTION

After five parched years, sub-
stantial winter rains and Sierra
snowpack have brought Cali-
fornia a long-sought reprieve
from drought, though not with-
out presenting a new set of
challenges. In February, near-
ly 200,000 residents below an
overflowing Lake Oroville were
forced to temporarily evacuate
their homes due to the reser-
voir's inundated and damaged spillways.' Increased
river flows have resulted in some of the state’s floodplain
levees showing signs of strain and threat of breach.? Yet
despite the recent deluge, portions of the state remain
relatively dry and many groundwater basins will take
years to recover from overpumping. While Governor
Brown has finally lifted the state’s drought emergency for
most regions, he cautions that “the next drought could
be around the corner.”

Austin C. Cho

These varying extreme conditions have been cited as a
justification for the California WaterFix project (“Water-
Fix” or “Delta Tunnels”), new water infrastructure pro-
posed by the California Department of Water Resources
(“DWR”) and United States Bureau of Reclamation
(“collectively “Petitioners”) to divert water from the north-
ern Sacramento-San Joaquin River Delta just south of
Sacramento. Southern Delta diversions for DWR’s State
Water Project (“SWP”) and Reclamation’s Central Valley
Project (“CVP”) would also be retained. The Petition-
ers say that WaterFix would improve California’s water
infrastructure system and increase supply reliability for
areas that use water exported from the Delta. The plan
calls for the construction of three north Delta intakes,
each capable of diverting 9,000 cubic feet per second,
feeding into two 40-foot-wide, 30-mile-long tunnels.
Currently, fresh water inflows from the Sacramento River
wend their way through the complex of Delta channels
towards the Bay Delta estuary and, ultimately, the Pacif-
ic Ocean. The tunnels would divert a portion of that
water directly to the State and Federal water projects’
existing export facilities in the south Delta. Proponents
say these new diversions would provide needed flex-
ibility to divert water from the northern Delta at times
that conditions for diversion in the southern Delta are
not ideal due to endangered species protections, water
quality requirements, and other constraints.

The Delta Tunnels are backed by Governor Brown, but
face strong local and environmental opposition. Oppo-
nents are concerned that the project would siphon fresh
water flows from the lower Sacramento River for the
benefit of export interests at the expense of the Delta and
the environment. As no set operations plan is being pro-
posed, many are concerned that the Delta Tunnels are a
water grab, and that water will exported from the northern
Delta creating permanent drought conditions. Proponents
of the project argue that the existing means of diverting
water from the Delta are unsustainable for fish and
humans alike and that major change is needed. While
many would agree that California’s current water system
is not perfect, few agree on what (if any) major changes
are needed to how water is diverted from the Delta.

This article provides a brief summary and status update
of the ongoing administrative proceedings before the
California State Water Resources Control Board (“Water
Board”), in which the Petitioners seek to modify their
water permits in order to allow construction of the Water-
Fix intake facilities and tunnels. Before it may approve
the petition, the Water Board must find that Petitioners
have satisfied their burden of proof in demonstrating that
the changes will not cause injury to other legal users of
water.* In addition to the “no injury” rule, the Water Board
must find that the project as approved will not unreason-
ably adversely impact fish, wildlife, public interest, or the
Public Trust.®

The hearing parties include counties, cities, water con-
tractors, local agencies, environmental groups, land-
owners, and community members, all of whom have
organized to participate, voice their concerns, and
protect their respective interests. The WaterFix Change
Petition hearing has been described as “the largest
and most complex in the state’s history,” in large part
because of the number of participants, the volume of
evidence in the administrative record, and the wide-
spread implications the Water Board’s decision will have
on all Californians.®

Il. THE DELTA AS PLACE

The Sacramento-San Joaquin Delta is intrinsically tied to
California’s history. In the same year California became
a state, Congress passed the Swamp Land Act of 1850,”
authorizing the transfer of title for wetlands to private
owners on the condition that the lands be reclaimed.
Large portions of the Sacramento-San Joaquin Delta
were subsequently transformed from a tidal freshwater
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marsh and other wetlands into fertile farmland by the
late 1800s.2 The Delta is now the largest continuous
swath of Prime Farmland in the state, and its farmers
rely on some of the most senior riparian and pre-1914
water rights in the state due to the early establishment of
farming in this agriculturally productive area.®

As the nexus for two of the state’s largest rivers, the
Delta provides at least a portion of the freshwater sup-
ply for two-thirds of California’s population and a large
percentage of the state’s irrigated acreage.’® The Delta
is where California’s two major water infrastructure
projects—the CVP and SWP—export water to meet
contractual commitments to contractors throughout the
state. The Delta is also host to a number of threatened
and endangered fish and wildlife species including the
3-inch Delta smelt, part of the migratory corridor for
anadromous fish such as the winter run Chinook salmon,
and a critical stopping point for migratory birds on the
Pacific Flyway."

The Delta is tidally influenced and management of salin-
ity encroachment and freshwater flows is crucial to both
the ecological health of the Delta as well as its beneficial
water uses. The Bay-Delta Water Quality Control Plan,
as implemented by Water Rights Decision 1641 (“D-
1641”), requires the CVP and SWP to meet certain water
quality standards in the Delta as established by the
Water Board."? Additionally, DWR and Reclamation are
obligated to operate their respective projects pursuant
to Biological Opinions issued by the United States Fish
and Wildlife Service and the National Marine Fisheries
Service to protect species covered by the Endangered
Species Act.”® Biological Opinions from 2008™ and
2009'° require DWR and Reclamation to restore approx-
imately 28,000 acres of habitat to mitigate the impacts
of their existing project operations in the south Delta.'®

The Sacramento-San Joaquin Delta Reform Act of
2009 requires the imposition of appropriate Delta flow
criteria and defines California’s co-equal water policy
goals of providing a reliable water supply for the state
and protecting the Delta ecosystem in furtherance of
the “Delta as an evolving place.””” The 2016 California
Water Action Plan states, California’s “water manage-
ment system is currently unable to satisfactorily meet
both ecological and human needs” and provides that
“[tlo be sustainable, solutions must strike a balance
between the need to provide for public health and
safety[,] protect the environment, and support a stable
California economy.”'®

According to its advocates, the new diversions proposed
under WaterFix stem from the desire to improve and
update the existing Delta conveyance systems, while
preserving the vulnerable species populations that rely
on Delta waters. DWR and Reclamation began working
on the predecessor to WaterFix, the Bay Delta Conser-

vation Plan (“BDCP”), in 2006. The BDCP included both
the construction of the Delta Tunnels and measures
aimed at improving the ecological health of the Delta
estuary through a 50-year federal Habitat Conservation
Plan (“HCP”) and state Natural Communities Conser-
vation Plan (“NCCP”). To this end, the BDCP included
restoration of more than 100,000 acres of wetland
and wildlife habitat.”® The Draft Environmental Impact
Report/Environmental Impact Statement (“DEIR/EIS”)
for the BDCP was released for public comment in
December 2013.2°

While the restoration goals of the BDCP were lauded by
some, the effectiveness, feasibility and appropriateness
of that scale of land use changes on productive, and
largely privately-owned, farmland received significant
public scrutiny.?' After nearly 10 years of developing the
BDCP, the agencies retooled their approach in 2015,
abandoning the HCP/NCCP and issuing a Recirculated
Draft EIR/Supplemental Draft EIS (“RDEIR/SDEIS”)
under the “WaterFix” moniker. DWR and Reclamation
removed the habitat restoration components in light of
the uncertainties posed by a 50-year conservation plan,
but stated they still aim to satisfy the “co-equal goals” of
providing a more reliable water supply along with pro-
tecting, restoring, and enhancing the Delta ecosystem.
These goals are now being advanced under a separate
effort, dubbed “EcoRestore,” which reduces the scope
of restoration to 30,000 acres—about 28,000 acres of
which was already required under the 2008 and 2009
Biological Opinions—and will be further defined and
pursued at an unspecified later date.??

lll. PETITION FOR CHANGE HEARING?

On August 26, 2015, DWR and Reclamation submitted
a petition to the Water Board requesting to add three
points of diversion to existing water right permits for the
tunnels proposed as part of the WaterFix Project.?* The
three new intakes, each with a capacity of 3,000 cubic
feet per second, are proposed to be constructed along
the east bank of the Sacramento River to purportedly
provide more operational flexibility for the SWP and CVP
to move water to the Westside San Joaquin Valley, to
Kern County and Southern California.?® Under WaterFix,
the Petitioners would be permitted to use the new north-
ern diversion in conjunction with the existing SWP and
CVP export facilities in the southern Delta.?®

Though DWR and Reclamation contend WaterFix will
not alter existing places of use, manners of use, quan-
tities of diversion, or other objectives and conditions as
identified in D-1641, legal users of water throughout the
Sacramento Valley, in the Delta, and in the San Joaquin
Valley have protested the petition on the basis that their
water rights would be harmed by the project. For exam-
ple, the undefined flexibility and adaptive management
provisions undergirding the WaterFix proposal make it
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unclear how the new diversions will actually be operat-
ed. Numerous groups also challenged the Petition on
the grounds that WaterFix would impair fish and wildlife
resources, contravene the Public Trust and public inter-
est, and fail to meet “appropriate Delta flow criteria” as
prescribed by the Delta Reform Act.?” The Water Board
bifurcated the hearing to be conducted in two parts,
with Part 1 focusing on impacts to human uses of water,
flood control, and environmental justice issues, and Part
2 addressing environmental impacts, fishery health, and
recreation.?® Upon request by protesting parties, Part 1
of the hearing was further divided into Part 1A, in which
the Petitioners would first put on their case-in-chief for
Part 1 issues, and Part 1B, in which participating parties
would present their own evidence.?® The Water Board
also determined that the hearing need not be delayed for
purposes of the ongoing parallel review of the RDEIR/
EIS for WaterFix or future updates to the Bay-Delta
Water Quality Control Plan.3°

A. Part 1A: Petitioners’ Case in Chief

Part 1A of the Change Petition took place over 16 days
in fall 2016, during which expert witnesses from DWR
and Reclamation presented their direct testimony and
answered cross-examination questions by participating
parties. In support of their case in chief, DWR and Rec-
lamation presented five panels of witnesses regarding
various aspects of the project including: a general proj-
ect overview; engineering overview; operations; model-
ing; and water rights, to argue that WaterFix would not
result in injury to any legal users of water.®'

First, the Petitioners’ project overview panel was led by
Jennifer Pierre, a consultant for DWR who served as
a project manager in the development of the WaterFix
project and related environmental review documents,
and the current General Manager for the State Water
Contractors. Ms. Pierre testified that, although an
operations plan for the proposed tunnels has not yet
been determined, the Petitioners would show that the
changes sought would not injure legal users of water
by presenting the effects under two modeled operation-
al “bookends,” named Boundary 1 and Boundary 2.32
According to Ms. Pierre, the boundaries do not neces-
sarily represent the WaterFix project, but consideration
of the two scenarios would ensure that any operations
within that range will also have been considered.®
Although Ms. Pierre initially testified that upstream oper-
ations of the SWP and CVP would not change under
WaterFix, she clarified upon cross-examination that
operations would be different, but the Petitioners did not
assume any changes in the regulatory criteria govern-
ing operations.3* This highlighted a central unresolved
issue of whether the existing regulatory parameters can
prevent all injuries under all of the scenarios within the
broad proposed operating range.

Second, DWR and Reclamation presented a panel
of witnesses on project engineering led by John Bed-
narski, an engineer for the Metropolitan Water District
of Southern California, who worked as lead engineer
on the 2015 Conceptual Engineering Report for the
project. Mr. Bednarski provided an overview of the
engineering specifications and refinements for the pro-
posed WaterFix facilities, including the intakes, tunnels
and modifications to pumping plants, and mitigation of
construction impacts.®® Mr. Bednarski’s testimony was
limited to impacts resulting from the construction, not
operation, of the new tunnels, based on a conceptual
level of design.3®

Third, the Petitioners presented a panel discussing how
the CVP and SWP might be operated under WaterFix,
featuring John Leahigh for DWR and Ron Milligan for
Reclamation. They explained that the proposed project
would operate under “real-time” and “adaptive” manage-
ment in order to avoid injury to legal users of water.®” The
operations witnesses testified that the CVP and SWP
have historically been successful in achieving operational
compliance with regulatory criteria and objectives most
of the time, which suggests that they could meet future
objectives under WaterFix’s so-called additional flexibili-
ty.% Neither witness, however, could provide details of the
proposed future operations to support their assurances,
given the project’s wide operational latitude.>® Mr. Leahigh
more generally described the proposed northern diver-
sion facilities an additional “knob” the Petitioners could
turn in addition to their ability to release stored water and
export from the southern Delta facilities to meet flow level
and salinity objectives in the Delta.*°

Fourth, Petitioners’ modeling panel presented direct
testimony on the computer modeling that simulated how
operation of the CVP and SWP with the Delta Tunnels
would compare to a simulation of the projects without
the Delta Tunnels. The modeling panel was headed by
Armin Munevar, a modeling consultant, and Dr. Parviz
Nader-Tehrani of DWR, both of whom stressed that
the modeling information presented by Petitioners can
only be used for comparative purposes rather than as
a predictive tool.*' Specifically, the models were used
to evaluate projected differences in water supply, water
quality, and water levels that may affect legal users of
water, as between the proposed project and the No
Action Alternative.? They asserted that any scenarios
in which an impact did appear to occur in the modeling
could be resolved by the operators in real-time.*® In
other words, the modeling can tell whether certain water
deliveries will increase or decrease under the proposed
project relative to the modeled No Action alternative, but
cannot be used to predict future conditions.

The Petitioners presented a final withess panel on water
rights. The purpose of the water rights testimony was
to support Petitioners’ position that construction and
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operation of the new diversions would not injure other
legal users of water or initiate a new water right. Mau-
reen Sergent of DWR and Ray Sahlberg of Reclamation
testified that they believed the Petitioners provided suf-
ficient information for the Water Board to find that the
WaterFix, as proposed, would not create a new water
right or cause injury to other legal users.** According
to Ms. Sergent, although there will likely be changes
in water levels and water quality during certain periods,
the Petitioners will continue to abide by their obligations
under D-1641, which acts as a blanket protection to legal
users.* Ms. Sergent also testified that DWR believes
that it has an exclusive right to its stored water and while
it may change release schedules under WaterFix, no
water user has a right to those releases and thus there
can be no injury.*® Mr. Sahlberg similarly testified that
there will be no injury to any CVP contractors because
Reclamation will still comply with the terms and condi-
tions of its water service contracts and other legal obli-
gations.*” On cross-examination, however, Ms. Sergent
admitted that DWR had not investigated any individual
points of diversion in the Delta to determine whether
a specific diversion could suffer injury, even if D-1641
were complied with.*8

B. Part 1B: Protestants’ Cases in Chief

Part 1B began on October 20, 2016, and also took place
over 16 days. During Part 1B, protesting parties were
given the opportunity to present their cases-in-chief,
which largely consisted of identifying their respective
water rights and describing how WaterFix would inter-
fere with the exercise of those rights.*® Many parties
argued that changes in surface water quality, quantity,
or elevation, as well as indirect changes to groundwa-
ter resources and wells could adversely impact their
existing water uses.® Other parties described how
increased salinity in irrigation water, and consequently
in the soils, could reduce agricultural productivity in the
Delta.’" Flood control agencies expressed concerns
that extended construction of the tunnels and facilities
may destabilize vulnerable Delta levees.5? Parties pro-
testing on environmental justice grounds argued that
the Petitioners failed to adequately consider impacts to
tribal traditional uses like subsistence fishing and other
cultural purposes.®?

Several parties enlisted their own engineering consul-
tants to review the Petitioners’ modeling output data,
question the methodologies used, and provide supple-
mental modeling and testimony to address those issues.
For example, a number of different parties, coordinat-
ing as the Sacramento Valley Water Users (“SVWU”),
presented expert testimony and analysis that indicated
the Petitioners’ modeling did not realistically utilize the
additional conveyance capacity that would be made
available by the tunnels. Rather, Petitioners’ modeling
artificially limited export capacity in a manner that over-

stated upstream carryover storage levels for the follow-
ing year.5* By ignoring that additional capacity and the
flexibility it would provide to CVP and SWP operators to
export water, the SVWU argued the Petitioners’ bound-
ary analysis concealed additional impacts to upstream
storage reservoir levels.®® The SVWU’s adjusted mod-
eling showed that a more realistic operation of the
proposed tunnels in one year could result in significant
reductions to carryover storage in project reservoirs and
interfere with Reclamation’s ability to meet water needs
in a subsequent dry year.%®

C. Evidentiary Objections

By the conclusion of Part 1B, the Petitioners and other
parties submitted numerous objections to the admissi-
bility of various exhibits and testimony that had been
introduced throughout the hearing. Objections touched
on procedural issues like relevance, foundation issues,
and hearsay, as well as more substantive matters like
whether the Petitioners provided sufficient information
for the Water Board to make a fully-informed decision.®”
The Water Board issued a ruling on February 21, 2017,
rejecting the majority of objections for being too argu-
mentative or improperly attacking the weight or credibili-
ty of evidence rather than admissibility.>® As the ultimate
fact-finders, the Hearing Officers tend to consider all
relevant evidence available and discount as evidence
that which they deem less reliable.5®

However, the Water Board notably sustained an objec-
tion to the Petitioners’ submission of the physical model
output information for the project because it was sub-
mitted as an exhibit after the deadline.®® The omitted
output data were repeatedly referenced by the Peti-
tioners’ witnesses during cross-examination to support
their conclusion that there would be no injury to water
users in locations outside of those expressly reflected
in the Petitioners’ admitted exhibits.®' Petitioners have
resubmitted the excluded model output data as part of
their rebuttal evidence, though it remains to be seen
whether it will be accepted; rebuttal is typically limited
to evidence that could not have been presented during
a case-in-chief. Exclusion of that data could potentially
limit the Petitioners’ ability to satisfy their burden of proof
to show there will be no injury to any legal users.

The February 21 ruling also established a rebuttal
schedule to address points raised by the parties in Part
1 testimony and cross-examination. The Part 1 rebuttal
phase, during which the parties may present responsive
evidence and testimony, commenced in late April 2017
and will continue for as long as necessary.%? Part 2, which
will address Waterfix’s potential effects on fish, wildlife,
and the public interest, will begin sometime later in 2017.

In parallel with the change petition hearing proceedings,
Reclamation and DWR issued a Final EIR/EIS for the
BDCP/WaterFix Project on December 22, 2016.%> The
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Final EIR/EIS included approximately 73,000 pages of
analysis of environmental impacts, potential mitigation
measures, and responses to comments that may con-
tain relevant information for Part 2 of the hearing. While
certain protesters argued that the hearing process
should be delayed given the volume of potentially new
information in the Final EIR/EIS,* the hearing officers
opted not to delay the proceedings further.®®

Although the sufficiency of the Final EIR/EIS under the
California Environmental Quality Act (“CEQA")%¢ or the
National Environmental Protection Act®” is not the focus
of any part of the WaterFix Change Petition hearing,
mitigation measures have been cited by Petitioners as
avoiding injury to water rights holders® and environ-
mental impacts have been slated for consideration by
the hearing officers in Part 2 of the hearing. With regard
to the Part 1 issue of impacts on human uses of water,
DWR and Reclamation did not submit the Final EIR/
EIS as part of their rebuttal evidence. This could mean
that any of the modifications to mitigation measures
contained in the Final EIR/EIS that pertain to avoidance
of injury may not be presented as part of this hearing.
In any case, the Water Board is a responsible agency
under CEQA®® and, as such, it would ultimately rely on
the Final EIR/EIS and any supplements or revisions to
satisfy its own legal obligations.

IV. CONCLUSION AND IMPLICATIONS

The Change Petition hearing for the California WaterFix
project rivals the complexity of the hearings that led up
to Water Right Decision 1485 in 1978 and D-1641 in
2000. Both of those decisions resulted in fundamental
changes to California’s water management system. If
the requested water rights changes are granted, it is
possible that the hearing will lead to major and long-last-
ing changes in California’s water management system.
Or not. Part 2 of the hearing is slated to continue well
into 2018, and extensive litigation will likely follow the
Water Board’s decision, regardless of outcome.

Whether the so-called “WaterFix” would actually “fix”
California’s long-standing water challenges or will mere-
ly add to them remains to be seen. The project would
add new points of diversion that could be used when
pumping conditions are not ideal in the southern Delta.
With the broad range of operating criteria proposed
and an emphasis on “adaptive management” to guide
future operations once built, however, critics worry that
the project would lack adequate constraints to protect
other water users, endangered fish and the Delta more
generally. During low flow periods, some fear this project
could lead to permanent drought conditions in the Delta.
WaterFix also does not propose any improvements to
the levee system necessary to continue diversions in
the southern Delta, raising concerns that the existing
“through-Delta” pathway for SWP and CVP diversions

may be eventually abandoned altogether. By reducing
freshwater flows into the Delta from the Sacramento
River, WaterFix would also increase salinity levels, at
least incrementally, in locations throughout the Delta.
Delta advocates argue these and other water quality
impacts threaten the continued viability of currently pro-
ductive Delta farmlands and injure other beneficial uses
of Delta water. With the habitat restoration requirements
from the 2008/2009 Biological Opinions still largely
unimplemented, combined with concerns about a host
of new environmental impacts from construction and
operation of the proposed WaterFix diversion points and
facilities, it is unclear when conditions for Delta species
and fisheries will improve.

DWR and Reclamation appear prepared to move for-
ward with WaterFix without holding any of their own
public hearings, making the Water Board process the
main public venue in which affected water users, envi-
ronmental groups and other interests can illuminate
their concerns.” While the outcome of the Water Board
process is unknown, the one sure thing is that it will be
an interesting process to watch.”

ENDNOTES

* Austin C. Cho is an associate attorney in the Water
Practice Group of Downey Brand LLP. He assists
public and private entities in water rights disputes,
administrative proceedings, and environmental com-
pliance. Mr. Cho is counsel to a number of Downey
Brand LLP’s clients that have protested the petitions
by DWR and Reclamation in the WaterFix proceed-
ings. The opinions offered in this article are those of
the author and not of Downey Brand LLP or its clients.

1.  Samantha Schmidt, Derek Hawkins & Kristine Phillips,
188,000 evacuated as California’s massive Oroville
Dam threatens catastrophic floods, WASHINGTON PosT,
February 13, 2017, available at https://www.wash-
ingtonpost.com/news/morning-mix/wp/2017/02/13/
not-a-drill-thousands-evacuated-in-calif-as-oroville-
dam-threatens-to-flood/?utm_term=.da579572d409
(last visited Apr 13, 2017).

2. Ryan Sabalow, Ellen Garrison & Brad Branan,
Oroville Dam isn’t the only piece of California
flood infrastructure under strain, SACRAMENTO BEE,
February 14, 2017, available at http://www.sacbee.
com/news/state/california/water-and-drought/arti
cle132779679.html (last visited Apr 13, 2017).

3. Scott Smith, California governor: Drought over,
conservation must go on, S.F. Chronicle, April
7, 2017, Updated April 8, 2017, available at http:/
www.sfchronicle.com/news/us/article/California-
governor-declares-end-to-drought-11058165.php
(last visited Apr 13, 2017).

ENVIRONMENTAL LAW NEWS ¢ Volume 26, Number 1
Spring 2017


https://www.washingtonpost.com/news/morning-mix/wp/2017/02/13/not-a-drill-thousands-evacuated-in-cal
https://www.washingtonpost.com/news/morning-mix/wp/2017/02/13/not-a-drill-thousands-evacuated-in-cal
https://www.washingtonpost.com/news/morning-mix/wp/2017/02/13/not-a-drill-thousands-evacuated-in-cal
https://www.washingtonpost.com/news/morning-mix/wp/2017/02/13/not-a-drill-thousands-evacuated-in-cal
http://www.sacbee.com/news/state/california/water-and-drought/article132779679.html
http://www.sacbee.com/news/state/california/water-and-drought/article132779679.html
http://www.sacbee.com/news/state/california/water-and-drought/article132779679.html
http://www.sfchronicle.com/news/us/article/California-governor-declares-end-to-drought-11058165.php
http://www.sfchronicle.com/news/us/article/California-governor-declares-end-to-drought-11058165.php
http://www.sfchronicle.com/news/us/article/California-governor-declares-end-to-drought-11058165.php

10.

1.

12.

13.

Cal. Water Code, § 1702.

State Water Resources Control Board, Notice of
Petition Requesting Changes in Water Rights of the
Department of Water Resources and U.S. Bureau
of Reclamation for the California WaterFix Project,
October 30, 2015, p. 12; see also Cal. Water Code,
§ 1701.3, subd. (b)(2) (change must comply with
applicable requirements of the Fish and Game
Code and the federal Endangered Species Act of
1973 (16 U.S.C. §§ 1531, et seq.)).

Doug Coty, Moderator of Association of California
Water Agencies Conference, California WaterFix
Legal Panel, (June 8, 2016), available at https://
mavensnotebook.com/2016/06/08/legal-panel-attor
neys-discuss-upcoming-california-water-fix-hearing/.

U.S. Rev. Stats., secs. 2479-2484 (1850).

Devin Galloway, David R. Jones, and S.E.
Ingebritssen, U.S. Geological Survey Circular 1182,
Land Subsidence in the United States, 1999, p. 83.

Restore the Delta, Exhibit RTD-301 Delta Protection
Commission, Delta Economic Sustainability Plan,
Public Draft, October 2011, p. 107, available at http://
www.waterboards.ca.gov/waterrights/water_issues/
programs/bay_delta/california_waterfix/exhibits/
docs/RestoretheDelta/RTD_301.pdf.

Delta Stewardship Council, Final Draft Delta Plan,
Chapter 3, A More Reliable Water Supply for
California, November 2012, p. 78, available at http://
deltacouncil.ca.gov/sites/default/files/documents/
files/CH_03_Nov2012.pdf.

Department of Water Resources and U.S. Bureau
of Reclamation, Bay Delta Conservation Plan/
California WaterFix Final EIR/EIS, Executive
Summary, 2016, p. ES-1, available at http://baydel
taconservationplan.com/FinalEIREIS.aspx.

State Water Resources Control Board, Revised
Water Right Decision 1641, In the Matter of:
Implementation of Water Quality Objectives for the
San Francisco Bay/Sacramento-San Joaquin Delta
Estuary; A Petition to Change Points of Diversion
of the Central Valley Project and the State Water
Project in the Southern Delta; and A Petition to
Change Places of Use and Purposes of Use of the
Central Valley Project, December 29, 1999.

116 U.S.C. §§ 1531, et seq.

14.

15.

16.

17.

18.

19.

20.
21.

22.

23.

24.

State Water Resources Control Board, Exhibit
SWRCB-87, USFW, Formal Endangered Species
Act Consultation on the Proposed Coordinated
Operations of the Central Valley Project (CVP) and
State Water Project (SWP). December 15, 2008,
available at http://lwww.waterboards.ca.gov/water
rights/water_issues/programs/bay _delta/california_
waterfix/exhibits/docs/swrcb_87.pdf.

State Water Resources Control Board, Exhibit
SWRCB-84, NMFS, Biological Opinion and
Conference Opinion on the Long-Term Operations
of the Central Valley Project and State Water
Project. June 4, 2009, available at http://lwww.
waterboards.ca.gov/waterrights/water_issues/pro
grams/bay_delta/california_waterfix/exhibits/docs/
swrcb_84.pdf.

Bettina Boxall, Gov. Jerry Brown set to unveil scaled-
back delta conservation plan, Los ANGELES TIMES,
April 29, 2015, available at http://www.latimes.com/
local/lanow/la-me-In-brown-tunnels-20150429-sto
ry.html (last visited Apr 13, 2017).

Cal. Water Code, § 85054.

Legislative Analyst’s Office, California Water Plan
2016 Update, 2016, p. 1, available at http://resourc
es.ca.gov/docs/california_water_action_plan/Final_
California_Water_Action_Plan.pdf.

Department of Water Resources and U.S. Bureau
of Reclamation, Bay Delta Conservation Plan Draft
Environmental Impact Report/Environmental Impact
Statement, 2013, p. ES-1.

Ibid.

See Department of Water Resources and U.S.
Bureau of Reclamation, Bay Delta Conservation
Plan, California WaterFix RDEIR/SDEIS, Executive
Summary, 2015, p. ES-7; (over 12,000 comments
received).

See California Natural Resources Agency, Restoring
the Sacramento-San Joaquin Delta Ecosystem,
April 30, 2015, available at https://www.gov.ca.gov/
docs/Delta_Fact_Sheets 4.30.15.pdf.

Archived video, rulings, submitted exhibits and tran-
scripts of the WaterFix hearing available at http:/
www.waterboards.ca.gov/waterrights/water_issues/
programs/bay_delta/california_waterfix/water_
right_petition.shtml.

State Water Resources Control Board, Notice of
Petition Requesting Changes in Water Rights of the
Department of Water Resources and U.S. Bureau
of Reclamation for the California WaterFix Project,
October 30, 2015, p. 2.

ENVIRONMENTAL LAW NEWS ¢ Volume 26, Number 1
Spring 2017


https://mavensnotebook.com/2016/06/08/legal-panel-attorneys-discuss-upcoming-california-water-fix-hearing/
https://mavensnotebook.com/2016/06/08/legal-panel-attorneys-discuss-upcoming-california-water-fix-hearing/
https://mavensnotebook.com/2016/06/08/legal-panel-attorneys-discuss-upcoming-california-water-fix-hearing/
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/RestoretheDelta/RTD_301.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/RestoretheDelta/RTD_301.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/RestoretheDelta/RTD_301.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/RestoretheDelta/RTD_301.pdf
http://deltacouncil.ca.gov/sites/default/files/documents/files/CH_03_Nov2012.pdf
http://deltacouncil.ca.gov/sites/default/files/documents/files/CH_03_Nov2012.pdf
http://deltacouncil.ca.gov/sites/default/files/documents/files/CH_03_Nov2012.pdf
http://baydeltaconservationplan.com/FinalEIREIS.aspx
http://baydeltaconservationplan.com/FinalEIREIS.aspx
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_87.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_87.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_87.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_84.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_84.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_84.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibits/docs/swrcb_84.pdf
http://www.latimes.com/local/lanow/la-me-ln-brown-tunnels-20150429-story.html
http://www.latimes.com/local/lanow/la-me-ln-brown-tunnels-20150429-story.html
http://www.latimes.com/local/lanow/la-me-ln-brown-tunnels-20150429-story.html
http://resources.ca.gov/docs/california_water_action_plan/Final_California_Water_Action_Plan.pdf
http://resources.ca.gov/docs/california_water_action_plan/Final_California_Water_Action_Plan.pdf
http://resources.ca.gov/docs/california_water_action_plan/Final_California_Water_Action_Plan.pdf
https://www.gov.ca.gov/docs/Delta_Fact_Sheets_4.30.15.pdf
https://www.gov.ca.gov/docs/Delta_Fact_Sheets_4.30.15.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/water_right_petition.shtml
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/water_right_petition.shtml
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/water_right_petition.shtml
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/water_right_petition.shtml

25.
26.
27.
28.

29.

30.
31.

32.

33.
34.

35.

36.
37.

38.
39.

40.
41.

42.
43.

Id. at p. 4.
Id. at p. 5.
Cal. Water Code, § 85086(c)(2).

State Water Resources Control Board, Notice of
Petition Requesting Changes in Water Rights of the
Department of Water Resources and U.S. Bureau
of Reclamation for the California WaterFix Project,
October 30, 2015, p. 2.

California WaterFix Project Pre-Hearing Conference
Ruling, February 11, 2016, pp. 1, 6-7.

Id. atp. 7.

California WaterFix Hearing Transcript, Vol. 4, July
29, 2016, p. 7.

Department of Water Resources, Testimony of
Jennifer Pierre, Exhibit DWR-51, May 31, 2016,
p. 10, available at http://www.waterboards.ca.gov/
waterrights/water_issues/programs/bay_delta/cal
ifornia_waterfix/exhibits/docs/petitioners_exhibit/
dwr/dwr_51.pdf.

Ibid.

California WaterFix Hearing Transcript, Vol. 4, July
29, 2016, p. 94.

Department of Water Resources, Testimony of John
Bednarski, Exhibit DWR-57, May 31, 2016, avail-
able at http://www.waterboards.ca.gov/waterrights/
water_issues/programs/bay_delta/california_water
fix/exhibits/docs/petitioners_exhibit/dwr/dwr_57.pdf.

Id. at p. 3.

California WaterFix Hearing Transcript, Vol. 8,
August 10, 2016, p. 114.

Id. at pp. 97-98.

See ibid. ([W]e have no reason to believe that our
track record would be any worse.”).

Id. at p. 78.

California WaterFix Hearing Transcript, Vol. 13,

August 23, 2016, p. 47.
Id. at p. 85.

Department of Water Resources, Testimony of
Parviz Nader-Tehrani, Exhibit DWR-66, May 27,
2016, p. 11, available at http://www.waterboards.
ca.gov/waterrights/water_issues/programs/bay__
delta/california_waterfix/exhibits/docs/petitioners__
exhibit/dwr/dwr_66.pdf.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

Department of Water Resources, Testimony of
Maureen Sergent, Exhibit DWR-53, May 31, 2016,
pp. 2-3, available at http://www.waterboards.ca.gov/
waterrights/water_issues/programs/bay_delta/cal
ifornia_waterfix/exhibits/docs/petitioners_exhibit/
dwr/dwr_53.pdf.

California WaterFix Hearing Transcript, Vo. 17,
September 22, 2016, p. 14.

Ibid.
Id. at p. 29.

California WaterFix Hearing Transcript, Vol. 18,
September 23, 2016, pp. 13, 41.

See generally, State Water Resources Control
Board, Other Parties’ Part 1B Exhibits and Rebuttal
Exhibits, updated April 12, 2017, available at http://
www.waterboards.ca.gov/waterrights/water_issues/
programs/bay_delta/california_waterfix/exhibits
(last visited April 13, 2017).

See, e.g., North Delta Water Agency, Exhibit NDWA-
3, Testimony of Gary Kienlen, pp. 11-12, avail-
able at http://www.waterboards.ca.gov/waterrights/
water_issues/programs/bay _delta/california_water
fix/exhibits/docs/NDWA%20et%20al/ndwa_003.pdf.

See, e.g., Islands, Inc., Exhibit IL-13, Testimony of
Michelle Leinfelder-Miles, July 12, 2016, pp. 2-4,
available at http://www.waterboards.ca.gov/water
rights/water_issues/programs/bay _delta/california_
waterfix/exhibits/docs/Islands/II_13.pdf.

Delta Flood Control Group, Exhibit DFCG-1,
Testimony of Gilbert Cosio, pp. 5-9, available at
http://www.waterboards.ca.gov/waterrights/water_
issues/programs/bay_delta/california_waterfix/
exhibits/docs/BALMD%20et%20al/dfcg_01.pdf.
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See, e.g., Department of Water Resources, Exhibit
DWR-57, Testimony of John Bednarski, May 31,
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Progress And Next Steps, available at http://cms.capi
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