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|. POLLUTION PREVENTION PLANS (SECTION 13263.3%)

1. Q.

A.

2. Q.

What is a pollution prevention plan (PPP)?

A PPPisaplan specifically defined in section 13263.3 that identifies actionsthat would cause
a net reduction in the use or generation of a hazardous substance or pollutant that is
discharged into water.

Areall dischar ges, including those subject to NPDES per mits? and non-NPDES waste
dischar ge requirements, subject to the PPP provisions of section 13263.3?

No. The pollution prevention provisions apply only to dischargers subject to NPDES permits
and to industrial users that discharge to publicly owned treatment works (POTWS), i.e.,
subject to the federal pretreatment program. They do not apply to non-NPDES waste
discharges. Section 13263.3(c). The State and Regional Boards and POTWSs may require
PPPs of industrial users. The State and Regional Boards may require PPPs of POTWs.
While section 13263.3 only applies to dischargers subject to NPDES permits, Regiona
Boards may require other dischargers to submit similar reports addressing pollution
prevention pursuant to section 13267. Regional Boards may also require dischargers subject
to NPDES permitsto submit similar reports where the conditions in section 13263.3 are not
met, pursuant to section 13267 or section 13383.

. Istherequirement to prepare a PPP mandatory?

A. No. The State Board, aRegional Board, or aPOTW hasdiscretion to require the discharger

4. Q.

to prepare a PPP in the circumstances listed in section 13263.3(d), including where the
discharge is a chronic violator, where the discharger significantly contributes to or has the
potential to significantly contributeto creation of atoxic hot spot, where pollution prevention
isnecessary to achieve awater quality objective, or where the discharger is subject to acease
and desist order or atime schedule order issued pursuant to sections 13300, 13301, or 13308.

What isa“ chronic violator” for purposes of requiring a PPP?

L All statutory references are to the California Water Code, unless specified otherwise.

2 The State and Regional Boards issue waste discharge requirements, which also serve as NPDES permits, pursuant
to section 13377. For the reader’ s convenience, this type of waste discharge requirements will be referred to as an
NPDES permit.
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The State Board describestheterm*®chronicviolator” and “ chronic violation” inthe Guidance
to Implement the Water Quality Enforcement Policy. [Note: the Enforcement Policy is
currently scheduled for significant revisions. This portion of the Q& A will be revised to be
consistent with any final revisions.] For major NPDES permittees, as defined by U.S. EPA
in 40 CFR Section 122.2 (July 1, 1994), the enforcement criterion for chronic violations is
exceedance of the monthly average effluent limit for any pollutant in any four monthsin asix-
month period, or exceedance of the monthly average effluent limitation for any pollutant in
the same season for two yearsin arow. For purposes of section 13263.3, the term “chronic
violator” would apply to all dischargers subject to section 13263.3, not just to mgor NPDES
permittees. In other words, if a discharger subject to section 13263.3 exceeds a monthly
average effluent limit for any pollutant in any four months in a six-month period or exceeds
the monthly average effluent limitation for any pollutant in the same season for two yearsin
arow, it would be considered a “chronic violator.”

How will the State or Regional Board or a POTW determine if a discharger
significantly contributes, or hasthepotential tosignificantly contribute, tothecreation
of a toxic hotspot?

The State Board adopted Resolution 99-065, a Water Quality Control Policy that setsforth
the Consolidated Toxic Hot Spots Cleanup Plan. ThePlan providesguidanceto the Regional
Boards for implementing the requirements of section 13390 et seq. (Chapter 5.6. Bay
Protection and Toxic Cleanup.) The Plan provides guidance for the Regional Boards in
determining whether discharges contribute or potentially contribute to the creation and
maintenance of a toxic hotspot. In determining whether it is appropriate to require
preparation of aPPP, the Regional Boards should consider the Consolidated Toxic Hot Spots
Cleanup Plan.

How does the State Board, a Regional Board, or a POTW deter mine that pollution
prevention is necessary to achieve a water quality objective as stated in section
13263.3(d)(1)(C)?

Theprovision providesconsiderablediscretionto the State and Regional Boardsand POTWs
in making the determination that pollution prevention is necessary to achieve awater quality
objective. Some examples could include where an industrial user contributes significant
pollutant loading to a POTW that may be causing a POTW to exceed a water quality
objective, where the discharge is to a Clean Water Act section 303(d) listed water body,
where an industrial user is preparing a pretreatment plan, or where a pollutant discharge is
causing an upset at the POTW.
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. What information isrequired to beincluded in a PPP?

The State Board or a Regional Board may require aPOTW to prepare a PPP and the State
Board, a Regional Board, or a POTW may require a discharger other than a POTW to
prepare a PPP. The PPP requirements for POTWs are different than the PPP requirements
for other dischargers. A PPP prepared by a POTW must address all of the issues specified
in section 13263.3(d)(3). A PPP prepared by adischarger other than a POTW must address
all of the issues specified in section 13263.3(d)(2).

. Isthere aspecial format to be used in preparing a PPP?

A sample format is available, but other formats may be used. The State Board was required
to adopt a sample format, and provide it to dischargers for completing the PPP. The State
Board has adopted the sample format. It is available on the State Board's website at
www.swrcb.ca.gov. The use of the sample format isnot required; it isjust available to assist
dischargers in preparing PPPs. Dischargers may choose their own format so long as they
address all theissues required under section 13263.3 and any additional issuesrequired to be
addressed by the regulatory agency.

What processisrequired by section 13263.3 for the State Boar d, the Regional Boar ds,
and thePOTWswhenrequiring prepar ation or implementation of, or compliancewith,
a PPP?

Section 13263.3(d) authorizesthe State or Regional Board or POTW to require adischarger
to complete and implement a PPP. The Regional Board may implement this authority by
making the preparation of a complete PPP a requirement of the NPDES permit, a 13267
order, or one of the following enforcement orders. The Regional Board may require the
implementation of the PPP by issuing an order pursuant to sections 13263.3(d)(1), 13300,
13301, 13304, or 13308. The Regional Board may also require the development of a PPP
in lieu of amandatory penalty for aseriousviolation pursuant to section 13385(h). A POTW
would use its enforcement authority granted under section 13263.3 and its existing
pretreatment authority to require preparation and implementation of a PPP. The State
Board’ s Office of Chief Counsel has prepared sample permits and orders.

After the discharger prepares the PPP, the State Board, Regional Board, or POTW must
make the PPP available for public review. Trade secret information is exempt from public
disclosure and shall be included in a separate appendix not available to the public. The PPP,
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except for the trade secret information, isa public record that must be provided to the public
upon request, following the normal procedure for providing public records. Section
13263.3(e) requiresthe State Board, aRegional Board, or aPOTW to provide an opportunity
for public comment prior to requiring the discharger to comply with a PPP developed by the
discharger. The State Board, aRegiona Board, or the POTW may provide that opportunity
for comment by holding a public meeting or hearing and/or by providing the public an
opportunity to submit comments in writing.

Isthe PPP considered a part of the NPDES per mit?

. Section 13263.3(k) statesthat the “ state board, aregional board, or POTW may not include

apollution prevention planin any waste discharge requirementsor other permit issued by that
agency.” Inother words, the Regional Board may not incorporate by reference the contents
of aPPP into an NPDES permit, require the implementation of a PPP in an NPDES permit,
or otherwise include a PPP in an NPDES permit, but it may make preparation of a PPP a
condition of an NPDES permit.

What enfor cement actions can be taken against the discharger for failureto prepare
or implement a PPP?

Pursuant to section 13263.3(g), the State Board and the Regional Boards may assess
administrative civil liability pursuant to section 13385(c)(1) for faillureto complete aPPP, for
submitting an inadequate PPP, or for not implementing a PPP, unless a POTW has assessed
penalties for the same action. Failure to prepare or implement a PPP is not subject to the
mandatory minimum penalty provisions. The Regional Boards should assess liability under
section 13263.3(g) in the same way that Regional Boards assess administrative civil liability
for other violations of NPDES permits. Alternatively, Regional Boards may assess liability
under sections 13268 or 13350 for violating orders issued pursuant to sections 13267 or
13304 that required preparation of a PPP. POTWSs may assess civil penalties against the
dischargers as specified in section 13263.3(h) or other local legal authority, such as a
pretreatment ordinance.

I sthedischar ger still subject toenfor cement actionsfor violationsof itsNPDES per mit
or pretreatment requirements even if it has implemented a PPP?

Yes. The PPP does not take the place of the NPDES permit requirements. The discharger

must continue to comply with its NPDES permit even if it is required to prepare and
implement a PPP and regardless of the effectiveness of the PPP.
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May a discharger changeits PPP?

Yes. A discharger may change its PPP, including withdrawing from a measure included in
the PPP for several reasons specified in section 13263.3(i), if approved by the State Board,
a Regional Board, or a POTW.

Must the State Board, a Regional Board, or a POTW approve a PPP?

No. The State Board, the Regional Board, or the POTW may require preparation of a PPP,
but is not required to approve the PPP or assure that it will in fact reduce pollution.

If a Regional Board has previously required a discharger to follow a pollution
prevention program, is such a program preempted by section 13263.3 concerning
PPPs?

No. The Regiona Board has authority pursuant to section 13267 to require dischargers to
prepare reports and may require other actions to comply with water quality standards. The
new provisions do not preclude the Regional Boards from requiring dischargers to prepare
technical reports under section 13267 that may include areport similar to a PPP as defined
in section 13263.3.

Does section 13263.3 affect the requirement to prepare storm water pollution
prevention plans (SWPPPs) required by storm water NPDES per mits?

No. section 13263.3 addresses preparation of a specific type of PPP and only specifies what
must be addressed in that type of PPP. It does not preempt or preclude the requirement to
prepare SWPPPs pursuant to individual or general NPDES storm water permits.

May a Regional Board or a POTW require a federal agency to prepare a pollution
prevention plan?

Yes. Clean Water Act section 313 waived sovereign immunity with respect to state water
pollution laws. Section 313 requires the federal government to comply with state
requirements, administrative authority, process, and sanctions. The requirement to prepare
a pollution prevention plan would be considered within the administrative authority of the
state.
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Does section 13385(h)(1), which allows the State or Regional Board to require
preparation of a PPP in lieu of paying a mandatory minimum penalty, provide an
additional basisfor requiring a PPP, or must the Regional Board find that one of the
conditions for requiring a PPP in section 13263.3(d) has been met?

Section 13385(h)(1) does not provide an additional basis for requiring a PPP. Prior to
requiring a discharger to develop a PPP in lieu of a mandatory penalty under section
13385(h)(1), the Regional Board must find that one of the conditions in section 13263.3(d)
has been met.
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II. MANDATORY MINIMUM PENALTIES® (SECTION 13385(H)-(K))

A. Types of Discharges and Violations That Are Subject to Mandatory Penalties

19. Q.

A.

20. Q.

21. Q.

Are all discharges, including those subject to NPDES per mits and non-NPDES waste
dischar ge requir ements, subject to the mandatory penalty?

No. The mandatory penalty provisions were added to section 13385, which applies only to
surface water discharges subject to the NPDES requirements, including both individual
NPDES permits and genera NPDES permits such as stormwater permits. Any unpermitted
discharge that should be subject to an NPDES permit would generally not be subject to
mandatory penalties but would instead be subject to administrative civil liability under section
13385(a).

Areall violations of an NPDES per mit subject to a mandatory minimum penalty?

No. Section 13385(h) and (i) specify the types of violations that are subject to mandatory
pendlties. If adischarger causes one of these types of violations, unless otherwise specified
in section 13385(h) through (k), the penalty is mandatory and must be assessed by the State
or Regional Boards.

What isan effluent limitation? What doesit mean to“ exceed” an effluent limitation?

The federal regulatory definition of the term “effluent limitation” is “any restriction . . . on
guantities, discharge rates, and concentrations of pollutants which are discharged from point
sources into waters of the United States, the waters of the contiguous zone, or the ocean.”
40 CFR 122.2. This definition has been interpreted by the U.S. EPA and the courts very
broadly in some contexts. For example, the U.S. EPA considers design standards and best
management practices for storm water and concentrated animal feeding operations to be
effluent limitations. 61 Fed.Reg. 57425, 57427 (Nov. 6, 1996); 66 Fed.Reg. 2960, 3053 (Jan.
12, 2001). The regulation authorizing municipalities to apply for variances from the
secondary treatment requirements has been held to be an effluent limitation. NRDC v. EPA,
665 F.2d 768, 776 (D.C. Cir. 1981). Under thisapproach, virtually any limitation contained
in an NPDES permit could be considered an “effluent limitation.”

3 For the purposes of these Questions and Answers, the mandatory minimum penalty provisions (sections 13385(h)-
(k)) will be referred to as “mandatory penalty” provisions, and the administrative civil liability provisions (sections

13385(a)-

Section |
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In adopting the mandatory penalty provisions, however, it is the Office of Chief Counsel’s
opinion that the Legidature intended a more restrictive use of the term “effluent limitation.”
In another section of Senate Bill 709, the Legidature added section 13263.6, which requires
the Regional Boards to prescribe effluent limitations under specified circumstances. (See
Section V. of this document for adiscussion of thisrequirement.) The Legidature used the
term “effluent limitations’ in section 13263.6 in a manner that loosely paralels the
requirements for water quality-based effluent limitations contained in 40 CFR 122.44(d)(1).
Inaddition, in section 13385(a)(2), the L egidature made every violation of an NPDES permit
subject to discretionary liability. The Legidature clearly intended, therefore, that the
mandatory penalty provisions that apply to “effluent limitations’” apply only to a subset of
NPDES permit limitations,

For the purposes of applying the mandatory penalty provisions, the Regional Boards
should consider “effluent limitations’ to refer to therestrictionsthat focusonthe quantities, discharge
rates, or concentrations of the effluent that is authorized to be discharged from the location(s)
specified in the NPDES permit.* An effluent limitation may be expressed in numeric or narrative
form, and may be expressed as a prohibition against a discharge of a certain quantity, rate, or
concentration of effluent from the discharge location. Limitations that merely specify design
standards, management practices, or operationa requirements would not be considered effluent
limitations. Inaddition, limitationsthat focusonthe quality of thereceiving water (generally referred
to as “receiving water limitations”), rather than the quantity or quality of the effluent, would not be
considered effluent limitations for these purposes. This approach is consistent with the Regional
Boards traditional manner of drafting NPDES permits, in which water quality objectives are
incorporated into NPDES permits as receiving water limitations, regardless of whether an effluent
limitation is required by the federal regulations. For administrative convenience, NPDES permits
often contain headings to separate the different types of permit conditions (e.g., “prohibitions,”
“effluent limitations,” “receiving water limitations,” “general provisions,” etc.). The heading will be
helpful, but not conclusive, in determining whether the limitation is an effluent limitation. The
limitation must, in fact, be an effluent limitation in order for any exceedances to be subject to a
mandatory minimum penalty.

Section 13385(h)(2) and (i)(1) refer to a discharge or person who “exceeds’ an effluent
limitation, and section 13385(i)(4) refers to a person who “exceeds’ a toxicity discharge
limitation. To “exceed” means to surpass or to go beyond the limit. American Heritage
Dictionary, 4™ ed. 2000. Limitations are most frequently expressed in terms of a maximum

4 “Effluent” refersto both the individual pollutants in the discharge and the sum of those pollutants, or the whole of
the discharge.
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guantity, rate, or concentration. Inthose cases, if the amount discharged is greater than the
limitation, the discharge has obviously exceeded the limitation. Occasionally, however, the
limitation is expressed in terms of a minimum quantity, rate, or concentration. Examples
include pH and dissolved oxygen. Inthese cases, if the dischargeislower than the minimum
limitation, the discharge has also exceeded the limitation, because it has gone beyond the
authorized limit.

If an NPDES per mit authorizes dischar gesto stor age ponds, ar e such dischar gestothe
ponds subject to mandatory penalties?

Some dischargers’ NPDES permits authorize the use of storage pondsto store treated waste
water, and authorize discharge of the stored effluent both to waters of the United States and
to reclamation (e.g., for irrigation). Dischargesto ponds that are not considered waters of
the United Stateswould not be subject to mandatory minimum penalties aslong asthe waste
water isnot subsequently discharged to waters of the United States. Any exceedances of the
NPDES permit’s effluent limitations would subject the discharge to mandatory penalties,
however, if the waste water is subsequently discharged from the pond to surface water.

Are spills and overflows subject to mandatory minimum penalties under section
13385(h) or (i)?

If the spill or overflow does not occur from the authorized discharge location(s) specified in
the NPDES permit, it isnot subject to mandatory minimum penalties, becauseit isnot subject
to the permit’s effluent limitations. If the spill or overflow is from an authorized discharge
location, however, it would be subject to a mandatory minimum penalty if it exceeds the
effluent limitations. The Regiona Board should, therefore, evaluate the individual NPDES
permit’s terms to determine whether the spill or overflow is from an authorized discharge
location, and if it is, whether it exceeded any effluent limitations. Spills and overflows from
an authorized discharge location may be subject to the single operational upset provisionin
section 13385(f). (In such cases, violations of multiple effluent limitations would be
considered a single violation, as discussed below in the Answer to Question 36.) Note that
section 13385(h) and (i) are mandatory penalties, but the Regional Board may also assess
discretionary liability for spillsor overflows, whether or not they are subject to the mandatory
penalties.

If a spill or overflow to surface waters occurs from a location that is not authorized in the
NPDES permit (e.g., from the collection system), or from afacility that is not regulated by
an NPDES permit, that dischargeis subject to discretionary administrative civil liability under
section 13385(a), but is not subject to mandatory penalties under section 13385(h) and (i).
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Section 13385(h) requiresthe State or Regional Board to assess a mandatory penalty
of $3,000 for each “ seriousviolation.” How is*“ seriousviolation” defined?

Section 13385(h)(2)(A) defines a “serious violation” to mean any waste discharge that
exceeds the effluent limitation contained in the applicable waste discharge requirements for
aGroup Il pollutant by 20 percent or more, or a Group | pollutant by 40 percent or more.
Appendix A of Title 40, Code of Federal Regulations, section 123.45 specifies the Group |
and |1 pollutants. 40 CFR 123.45 lists categories of Group | and Group Il pollutants, each
with a list that includes specific constituents and indicates that there are other, nonlisted,
constituentsthat fit into some of the categories. U.S. EPA publishes amore complete list of
Group | and Group Il pollutantsthat are covered under “other.” That list isavailable on the
State Board’' swebsite. In determining whether an effluent limitationisa Group | or Group
Il pollutant, the Regiona Board should check the more complete list. The NPDES permit
must include an effluent limitation for aGroup | or 11 pollutant for the mandatory penalty to
apply. Additional constituentsthat arenot Group | or Group Il pollutants may also be subject
to effluent limitations. In such cases, exceedances of those effluent limitations would be
addressed by section 13385(i)(1), not (h).

IscoliformaGroup | or Group Il pollutant?

Coliformisneither aGroup | nor aGroup I pollutant and, therefore, exceedances of coliform
effluent limitations could not be considered “serious violations.”

What types of violations ar e subject to section 13385(i)?

. Section 13385(i) requires the Regional Board to assess a mandatory minimum penalty of

$3,000 per violation, not counting the first three violations, if the discharger does any of the
following four or more times in any period of six consecutive months: (1) exceeds a waste
discharge requirement effluent limitation (numeric or narrative), (2) fails to file a report
pursuant to section 13260, (3) files an incomplete report pursuant to section 13260, or (4)
exceedsatoxicity dischargelimitation where the waste discharge requirementsdo not contain
pollutant-specific effluent limitations for toxic pollutants.

What constitutesafailuretofileareport or thefiling of anincompletereport pursuant
to section 13260 for purposes of deter mining violations subject to section 13385(i)(2)
or (3)?
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Section 13385(i)(2) and (3) requires a mandatory penalty only where the discharger failsto
file a report under section 13260 or files an incomplete report four or more times in any
period of six consecutive months. Since NPDES dischargers are generally required to filea
report of waste discharge under section 13260 only once every five years, it is unlikely that
mandatory penalties would ever be imposed pursuant to section 13385(i)(2) or (3). Itis
conceivable, however, that a new discharger, or an existing discharger who has a material
changein the discharge, could fail to file areport of waste discharge after receiving notice of
the requirement four or more timesin a period of six consecutive months from the Regional
Board. Itisalso possiblethat after receiving areport of waste discharge, the Regional Board
could find that it is incomplete four or more times in a period of six consecutive months
because the discharger failed to provide needed information or the appropriate fees to
completethereport. Notethat failureto submit monitoring reportsor submitting incomplete
monitoring reports are not subject to mandatory penalties under section 13385(h) or (i).

What isa“ toxicity dischar gelimitation” for the purposesof section 13385(i)(4)? What
isa“toxic pollutant” for the purposes of section 13385(i)(4)?

A “toxicity discharge limitation” isatoxicity limitation that appliesto the discharge, but that
does not meet the definition of an effluent limitation. Exceedances of toxicity effluent
limitations, including effluent limitations for whole effluent toxicity, are addressed by section
13385(i)(1). Inaddition, becausethe Legidature used theterm*“discharge” indescribing this
type of limitation, it appearsthat a“toxicity discharge limitation” would not include toxicity
receiving water limitations. (See Answer to Question 21.) Some NPDES permits may have
toxicity discharge limitations that may be exceeded, but that do not qualify as either effluent
limitations or receiving water limitations. Section 13385(i)(4) requires the assessment of
mandatory pendltiesif such atoxicity discharge limitation is exceeded four or moretimesin
Six consecutive months, but only if the permit does not have any pollutant-specific effluent
limitations for toxic pollutants.

The term “toxic pollutant” is defined in the Clean Water Act section 502(13), 33 U.S.C. 1362(13).
The U.S. EPA has promulgated alist of toxic pollutants found in 40 CFR Part 302. If the NPDES
permit contains an effluent limitation for any toxic pollutant on U.S. EPA’s list, then mandatory
penalties would not be assessed under section 13385(i)(4). Instead, penalties for exceeding any
pollutant-specific effluent limitations would be assessed under section 13385(i)(1).

29. Q. Are"minor violations" under section 13399 subject to mandatory penalties?

A.

Section 13399 requires the Regional Boardsto issue a " notice to comply" for violations that
constitute “minor violations.” (Minor violations are described in the State Board's
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Enforcement Policy.). Section 13399.2(e) states that the State or Regional Board may not
take any other enforcement action under Division 7 of the Water Code against a person who
has recelved a notice to comply and is in compliance. Section 13385(h) and (i) both state,
however, that “notwithstanding any other provision of [Division 7]” the mandatory penalties
apply. Therefore, evenif a* minor violation” is subject to a notice to comply it also may be
subject to mandatory penalties if the minor violation is aso a violation of or results in a
violation enumerated in section 13385(h) or (i).

How does the State or Regional Board determine whether thereis a serious violation
under section 13385(h) if the effluent limitation is a narrative effluent limitation?

Section 13385(h)(2)(A) defines a “serious violation” as a waste discharge that exceeds a
Group Il or Group | effluent limitation by either 20 percent or 40 percent, respectively. The
term “effluent limitation” as used in section 13385(h) does not distinguish between numeric
and narrative effluent limitations. Therefore, if the discharge exceeds a narrative effluent
limitation by the requisite percentage, it is subject to section 13385(h). In the case of some
narrative effluent limitations, however, mandatory penaltiesfor seriousviolations may not be
assessed because it is not quantitatively possible to determine whether the discharge has
exceeded the narrative effluent limitation by 20 percent or 40 percent. [The Enforcement
Policy may berevised to provide additional guidanceinthisarea, in which case thisdocument
will be revised accordingly.] In this case, the discharge could not be subject to section
13385(h). (Effluent limitationsof “zero” or “nondetectable” areaddressed below.) However,
note that even if the violation is not subject to a mandatory penalty under section 13385(h),
it may still be subject to discretionary administrative civil liability and/or amandatory penalty
under section 13385(i).

How does the State or Regional Board deter mine whether thereis a violation under
section 13385(h) or (i) if the effluent limitation islower than the detection level?

. A mandatory penalty should only be imposed where the State or Regional Board can

document a measurable violation consistent with federal regulations and State Board plans
or policies addressing detection limits. See, e.g., the State Board's “Policy for
I mplementation of Toxics Standardsfor Inland Surface Waters, Enclosed Bays, and Estuaries
of Cdlifornia’ (Resolution 2000-015, “ State Implementation Plan™). An effluent limitation
for apollutant addressed by the State |mplementation Plan would be considered exceeded if
the concentration of the pollutant in the monitoring sample is greater than the effluent
limitation and greater than or equal to the reported Minimum Level.
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How does the State or Regional Board deter mine whether thereis a violation under
section 13385(h) or (i) if the effluent limitation is zer o or nondetectable?

If the effluent limitation is “zero,” any reported detection necessarily exceeds the effluent
limitation by more than 40 percent. [This is in accordance with the current draft of the
revisions to the State Board's Enforcement Policy] Ideally, where the NPDES permit
contains an effluent limitation of “nondetectable,” the permit specifies the detection limit or
methodology to be used for determining compliance with the effluent limitation. In such
cases, that detection limit or methodology, including any authorized approach for rounding
to significant figures, should be used for determining compliance. Where the permit does not
specify the detection limit or methodology, the Regional Board should amend the permit or
provide other direction to the discharger concerning the detection limit (e.g., pursuant to
section 13267). Wherethereisno such direction, the Regional Board should determine what
detection limit or methodology has traditionally been used by the discharger. That detection
limit or methodology should bethe basisfor determining compliancewiththe“nondetectable”
permit effluent limitations.

B. Calculating the Amount of the Mandatory Penalty

33.Q.

Section 13385(h) and (i) mandate a penalty if specified violations occur during “ any
period of six consecutive months.” How is the six consecutive month period
deter mined?

SB 709 became effective on January 1, 2000. Violationsthat occurred prior to that date are
not subject to the mandatory penalties. The act required the Regional Board to assess a
mandatory penalty for each serious violation in any six-month period (former section
13385(h)(1) and (i)(1)), and for the fourth and subsequent violations if there were four or
more specified violations in any six-month period (former section 13385(i)(2)). SB 2165,
which became effective on January 1, 2001, restated these provisions and added a clarifying
definition of a “period of six consecutive months’ in order to facilitate the necessary
calculations (because the months have differing numbers of days). The period isnow defined
as the 180 days immediately following the first violation. Because this merely ratifies the
period that the State and Regional Boards have been using, this definition is not considered
to be a substantive change in the law. The application of the new definition in calculating
whether there have been four or moreviolationsin aperiod of six consecutive monthsfor the
purposes of section 13385(i) is potentially ambiguous, because it could be argued that there
must be an initial violation before the Regional Board can begin to calculate whether there
have been four additional violations during the subsequent 180-day period. It would follow
that the requirement to assess a mandatory penalty does not apply until the fifth violation in
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aperiod of 181 days. Thishypertechnical interpretationwould conflict withthe plain meaning
of section 13385(i): “amandatory minimum penalty of three thousand dollars ($3,000) shall
be assessed for each violation whenever the person does any of thefollowing [violations] four
or moretimesin any period of six consecutive months, except that the requirement to assess
the mandatory minimum penalty shall not be applicable to the first three violations . . . .”
Further, there is nothing in the legidative history for SB 2165 that indicates that the
Legidature intended to change this fundamental provison of SB 709. Therefore, the
Regional Boards must assess mandatory minimum penalties under section 13385(i) for the
fourth and any subsequent violations that occur within the 180-day period that immediately
follows the first violation.

How is the amount of mandatory penalty calculated for violations subject to
section 13385(i)?

In determining the amount of the penalty under section 13385(i), the Regional Board would
assess $3,000 for each violation, not counting thefirst three violations, where the discharger
had four or more violationsin any one of the four categories of violationsin section 13385(i).
For example, if a discharger exceeded any combination of effluent limitations 10 timesin a
period of six consecutive months and a toxicity discharge limitation four timesin that same
six-month period, the penalty would be $24,000 ($21,000 for the seven violations in excess
of the first three violations for the effluent limitation and $3,000 for the one violation in
excessof thefirst threeviolationsfor thetoxicity dischargelimitation). 1f the samedischarger
filed one incomplete report under section 13260 during the same six-month period, that
violation would not be subject to a mandatory penalty because that type of violation did not
occur four or moretimesinthe six-month period. A mandatory penalty isnot assessed unless
adischarger causes four or more violations within one category of section 13385(i). Note
that serious violations under section 13385(h) also count toward determining the number of
exceedances under section 13385(i)(1) because serious violations are, by definition, also
violations of effluent limitations. An additional mandatory penalty would not be assessed for
the serious violations under section 13385(i), however, because a mandatory penalty would
already be required under section 13385(h).

Section 13385(i) providesthat the requirement to assess amandatory penalty does not apply
to the first three violations in a period of six consecutive months, but the statute does not
provide any direction for determining which violation(s) occurred first where there are both
serious violations and nonserious violations on the same day. In this situation, the total
amount of the penalty may vary depending on whether the seriousviolationis counted before
or after the nonseriousviolation. 1f anonseriousviolation is counted as one of thefirst three
violations it will not receive a mandatory penalty, but a serious violation will always receive
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amandatory penalty whether or not it isone of thefirst three violations. Therefore, when it
is not possible to determine the order in which the violations occurred, the recommended
conservative approachisto count the seriousviolationslast in determining the order inwhich
multiple violations on the same day occurred.

Attached to thisQ& A aresevera examplesfor calculating theamount of mandatory minimum
penalties.

Should the Stateor Regional Boar d consider that aviolation occur seach day beginning
on the date of sampling until receipt of the sampling results?

Typically, sampling datawould only indicate whether thereisaviolation on the date the data
iscollected. Other evidence, however, may be used to demonstrate that violations occurred
on more than one day.

If thereisa single operational upset that resultsin simultaneous exceedances of more
than one effluent limitation, should the State or Regional Board consider that one
violation or multiple violations?

Section 13385(f) states that a single operational upset that leads to simultaneous violations
of more than one pollutant parameter shall be treated as asingle violation. Section 13385(f)
applies to determining penalties under section 13385(h) and (i). Therefore, for purposes of
section 13385(h) and (i), smultaneous exceedances of more than one effluent limitation due
to asingle operational upset would be considered oneviolation. Section 13385(f) isthe same
asCleanWater Act section 309(c)(5) (33 U.S.C. section 1319(c)(5)), and must beinterpreted
consistent with federal law. For purposes of that provison, U.S. EPA defines “single
operational upset” as

“an exceptional incident which causes simultaneous, unintentional,
unknowing (not the result of a knowing act or omission), temporary
noncompliance with more than one Clean Water Act effluent discharge
pollutant parameter. Single operational upset does not include . . .
noncompliance to the extent caused by improperly designed or inadequate
treatment facilities” (See U.S. EPA Guidance Interpreting “Single
Operational Upset,” which is contained on the SWRCB website.)

This U.S. EPA Guidance further defines an “exceptiona” incident as a “nonroutine
malfunctioning of an otherwise generally compliant facility.” For example, if afacility hashad
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ahistory of violations due to excess flows during wet weather events, the single operational
upset provision may not apply to such violations.

A decision by the United States Court of Appealsfor the Third Circuit further interpretsthe
“singleoperational upset” provision. See Public Interest Research Group of New Jersey, Inc.
et al. v. Powell Duffryn Terminals Inc. (3d Cir. 1990) 913 F.2d 64. The Court considered
a“single operational upset” to mean such things as upsets caused by a sudden violent storm,
a bursting tank, or other exceptional event, not operational upsets caused by improperly
operated or designed facilities. The Court determined that the “single operational upset”
provision applies to the determination of the amount of the liability or penalty; it is not a
defenseto liability. The*single operational upset” provision differsfromthe*upset” defense
provided by U.S. EPA’ sregulationsin 40 CFR section 122.41(n). That “upset” defense may
be raised as an affirmative defense to liability and the discharger must meet certain
requirements, including reporting the incident within 24 hours.

Merely because more than one effluent limitation is violated does not mean that a “single
operational upset” occurred. The discharger has the burden of demonstrating that a“single
operational upset” occurred. The discharger must show that the violations were the result
of aspecific cause, and that the cause qualifiesas an upset. See Powell Duffryn, 913 F.2d at
76; U.S v. Gulf Sates Seel, Inc. (N.D. Ala. 1999) 54 F.Supp.2d 1233, 1248. For the
purposesof determining the number of violationsunder section 13385(h) and (i), the Regional
Boards should apply U.S. EPA’s Guidance in determining whether a “single operational
upset” has occurred. Ultimately, this will be a fact-based determination by the State and
Regional Boards.

If the State or Regional Board determinesthat a single operational upset event has occurred,
all exceedances on any single day that are attributable to that event will be counted as only
one exceedance for the purposes of calculating mandatory penalties. If the exceedances
attributable to the same event continue for two days, two exceedances will be counted, and
S0 on, in accordance with U.S. EPA’s Guidance.> However, the “single operational upset”
provision should not be used for subsequent dayswherethedischarger failsto takeimmediate
remedial steps and thereby allows the noncompliance to continue over an extended period.
See Gulf Sates Steel, 54 F.Supp.2d at 1247.

5 The Answer to Question I1.11 in the memorandum dated December 6, 1999 stated that exceedances that
continued for multiple days would be counted as a single violation. This answer has been revised to be consistent
with the U.S. EPA’s Guidance.
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If thewastedischar ger equirementscontain effluent limitationsaddr essing both adaily
maximum and amonthly aver agefor the same pollutant, ar e exceedances of each based
on the same monitoring event(s) counted as two separ ate violations for purposes of
section 13385(h) or (i)?

Yes.

I n deter mining the number of violationsfor purposes of section 13385(h) or (i), should
the State or Regional Board count oneviolation for each separate limitation regar dless
of the number of violations?

Unless multiple violations are the result of a single operational upset, each exceedance of
separate effluent limitations should be considered a separate violation. However, aviolation
that fits into more than one subdivision of section 13385 should not be assessed a double
pendty. For example, a serious violation under section 13385(h) would also be an
exceedance of an effluent limitation under section 13385(i)(1), but penalties should not be
assessed twicefor the sameviolation. If the discharger had exceeded four effluent limitations
in a period of six consecutive months, and the first and fourth violations were serious
violations, the discharger would be assessed a mandatory minimum penalty of $6,000, not
$9,000. The second serious violation is also the first violation subject to a mandatory
minimum penalty under section 13385(i)(1), but the discharger would only be assessed once
for that violation.

How does the State or Regional Board deter mine how many “ violations’ occurred?

For purposes of the mandatory penalty provisions, the Regional Board should determine the
number of violations based on monitoring data and other evidence that the discharger has
exceeded an effluent limitation. For example, if based on one or more monitoring data points
inamonth, the Regional Board determinesthat the discharger hasviolated amonthly average
effluent limitation, the Regional Board should consider that oneviolation. Note, however that
if the Regional Board chooses to assess discretionary administrative civil liability for
violations of a monthly average it should consider such a violation of a monthly average as
30 days of violations in order to be consistent with the Clean Water Act. The new section
13385(h) and (i) requiresamandatory penalty for “each violation,” not “for each day inwhich
the violation occurs’ as provided in section 13385(c). If the permit contains an effluent
limitation based on a daily maximum, but only requires weekly monitoring, the Regional
Board should consider each monitoring data point that exceeds the daily maximum as a
violation unless other evidence indicates that a violation has occurred on more daysthan the
day the monitoring data was collected.
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Doesan exceedance of an aver ageor median effluent limitation constitute oneviolation
or multiple violations?

Inthe usual caseg, if the discharger exceeds an average or median effluent limitation based on
a static period of time (e.g., monthly or weekly averages), it would be considered only one
violation for the month or the week for the purposes of calculating mandatory penalties, as
described above. Exceedances of effluent limitationswhereit is specified that the average or
median will be computed on arolling basis (calculated daily), however, would be considered
to be violations for each new time period that the average or median was exceeded. The
permit, the applicable water quality control plan, and U.S. EPA guidance should be reviewed
to determine how to calculate the number of violations in these cases.

Isit possible to have more than one mandatory penalty per day for an exceedance of
a single effluent limitation?

For the purpose of mandatory penalties, an exceedance of a single effluent limitation based
on instantaneous maximums or hourly averages should be counted as no more than one
violation per day.

C. Potential Exceptions to Mandatory Penalties

42.Q.

Do the mandatory minimum penalty provisions apply even if the Regional Board has
issued a cease and desist order or other order providing atime schedule for achieving
compliance with the effluent limitation that is the subject of the violations?

Generally, yes. Issuance of the penalty and the amount of the penalty is mandatory even if
thereisacease and desist order or other time schedule order outside of the permit, unlessthe
cease and desist order or time schedule order meet the conditions specified in section
13385(j)(2) or (3), which are discussed below. If, however, the permit itself includes atime
schedule before the effluent limitation is in effect, and/or provides for an interim limitation,
an exceedance of the effluent limitation that is not yet in effect would not result in aviolation
subject to a mandatory penalty. If the permit itself includes interim effluent limitations,
violations of thoseinterim limitationswould be subject to mandatory pendlties. If aceaseand
desist order includes effluent limitations, violations of those effluent limitations would not be
subject to mandatory penalties unlessthoselimitsare also in the permit. The Regional Board
may also under some circumstances grant variances from effluent limitations; such variances
would be contained in the permit and if they are effluent limitations, violations could be
subject to the mandatory penalties.
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Are exceedances of effluent limitations that result from qualifying treatment plant
bypasses or upsets subject to mandatory penalties?

Generally, yes. The only exception, which is specified in section 13385(j)(1)(D), appliesto
treatment facilities located in Los Angeles County. Pursuant to 40 CFR section 122.41(m)
and (n), aRegiona Board may incorporate provisionsfor bypassand/or upset into itsNPDES
permits. (Notethat the“upset” described in 40 CFR 122.41(n) isnot the same asthe “single
operationa upset” described above.) If the discharger’s permit contains these provisions,
then for the purposes of assessing discretionary liability, violations of certain effluent
limitations may be excused if the discharger can demonstrate that the violationsresulted from
aqualifying bypass or upset condition. (Only technology based effluent limitation violations
may be excused under the upset defense.) However, section 13385(h) and (i) require the
assessment of mandatory penalties when a discharger “exceeds’ effluent limitations. Even
if the violation may be excused, the fact that the effluent limitation was “exceeded” remains.
The operative term in the mandatory penalty provisions of section 13385 is “exceeds,”
whereas the operative term in the discretionary liability provisions is “violates.” This
differenceinterms, in conjunction with the otherwise unnecessary exception for Los Angeles
County facilities, means that exceedances of certain effluent limitations that result from
qualifying treatment plant bypasses or upsets, while perhaps not subject to discretionary
liability, are still subject to mandatory penalties.

Are there any exceptions to the requirement to assess mandatory penalties due to
circumstances that are beyond the control of the dischar ger ?

Yes. Section 13385(j)(1) statesthat mandatory penalties shall not be assessed if theviolations
are caused by one or any combination of (1) an act of war, (2) an unanticipated, grave natural
disaster or other natural phenomenon of an exceptional, inevitable, and irresistible character,
the effects of which could not have been prevented or avoided by the exercise of due care or
foresight, or (3) an intentional act of athird party, the effects of which could not have been
prevented or avoided by the exercise of due care or foresight.

What additional exceptionsto mandatory penaltiestook effect on January 1, 2001?

SB 2165, which became effective on January 1, 2001, contained several new exceptions to
the mandatory penalties of section 13385(h) and (i). section 13385(j)(1)(D) provides the
exception for approved treatment plant bypasses during calendar year 2001 in the
LosAngelesRegion mentioned above. Anuncodified sectionof SB 2165 providesrelief from
mandatory penalties for certain construction dewatering and storm water discharges during
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calendar years 2000 and 2001 in the Los Angeles Region. Section 13385(j)(2) and (j)(3)
provide exceptions for discharges that are in compliance with a cease and desist order or
section 13300 time schedule order under narrowly specified conditions. Finally, section
13385(k) authorizes the State or Regional Boards to require a publicly owned treatment
works (POTW) that serves a small community to spend an amount equivalent to the
mandatory penalty toward the completion of a compliance project in lieu of assessing the
mandatory penalty.

What are the conditions for qualifying for the new exception to mandatory penalties
based on compliance with an existing cease and desist order or time schedule order
pursuant to section 13385(j)(2)?

SB 2165 added new section 13385(j)(2), which provides an exception to the mandatory
penalties under the following conditions. The discharge must be in compliance with a cease
and desist order (CDO) or a section 13300 time schedule order (TSO) that was issued
between January 1, 1995, and July 1, 2000. The CDO or TSO must specify actionsto correct
theviolationsthat would otherwise be subject to mandatory penalties, and must includeafina
compliance date. If the final compliance date is more than one year from the effective date
of the CDO or TSO, the CDO or TSO must contain interim tasks and a schedule for
completing those interim tasks. In addition, the discharger must either be implementing a
PPP, or be under arequirement of the Regional Board to implement a PPP. Finally, in order
to qualify for the exception, the discharger must also demonstrate that it has carried out “all
reasonable and immediately feasible actions to reduce noncompliance” with its NPDES
permit, and the Executive Officer must concur with this demonstration.

The applicability of this exception expires in accordance with section 13385(j)(2)(B). The
mandatory penalties shall apply to any continuing exceedances on the next date that NPDES
permit isrevised and reissued (usually within five years), unless the Regional Board does all
of the following on or before the date of reissuance. First, the Regional Board must
determinethat thedischarger isproperly implementing acomplete PPP. Second, the Regional
Board must modify the CDO or TSO as necessary to make it consistent with the reissued
NPDES permit. Third, the Regional Board must establish in the CDO or TSO a date for
achieving full compliance with all of the terms of the reissued NPDES permit. The
compliance date is subject to varying restrictions. If the reissued NPDES permit adds any
new or more stringent effluent limitations than those contained in the previous permit, then
the final compliance date may be no later than ten years from the date that the previous
NPDES permit was issued. If the reissued NPDES permit does not add any new or more
stringent effluent limitations, then the final compliance date may be no later than ten years
from the date that the previous NPDES permit was issued or the original compliance datein
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the CDO or TSO, whichever is earlier. If the discharger fails to comply with the final
compliance date (or any other provision of the CDO or TSO), any exceedances of effluent
limitations during the period of noncompliance are subject to mandatory penalties.

What are the conditions for qualifying for the new exception to mandatory penalties
based on compliancewith anew ceaseand desist order or timescheduleorder pur suant
to section 13385(j)(3)7?

SB 2165 aso added new section 13385(j)(3), which provides an exception to the mandatory
penalties under the following conditions. The discharge must be in compliance witha CDO
or TSO that wasissued after July 1, 2000. The CDO or TSO must specify actionsto correct
theviolationsthat would otherwise be subject to mandatory penalties, and must includeafina
compliance date that isas short as possible, taking into account specified factors, but may not
exceed five years from the effective date of the CDO or TSO. If the final compliance dateis
more than one year from the effective date of the CDO or TSO, the CDO or TSO must
containinterim effluent limitations, interimtasks, and aschedule for completing thoseinterim
tasks. In addition, the discharger must either be implementing a PPP, or be under a
requirement of the Regiona Board to implement a PPP.

In addition to the above, in order to qualify for this exception, the Regional Board must find
that the discharger is unable to consistently comply with its effluent limitation(s) for one of
the following three reasons. First, the effluent limitation may be a*“new, more stringent, or
modified” requirement that became applicable to the discharge after an NPDES permit had
already been issued for the facility, and after July 1, 2000, and new or modified control
measures must be necessary to comply with the effluent limitation. The condition that the
effluent limitation became applicable after the facility had aready been issued an NPDES
permit isintended to ensure that new facilities are not inadequately designed. The condition
that the effluent limitation became applicable (e.g., through the renewal or reissuance of an
existing NPDES permit) after July 1, 2000, ensures that older facilities that were already
required to upgrade in order to comply with new effluent limitations prior to July 1, 2000 do
not receive an exception to mandatory penaties under this provison. The new, more
stringent, or modified effluent limitations could include, for example, new effluent limitations
based on a recent reasonable potential analysis, the California Toxics Rule, or a new total
maximum daily load. If there is a compliance schedule accompanying the new effluent
limitation, of course, this exception from mandatory penalties would not be necessary until
the effluent limitation takes effect.

Second, there may be new methods for detecting or measuring a pollutant that demonstrate
that new or modified control measures are necessary to comply with the effluent limitation.
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This could include, for example, improved detection limitsthat indicate for the first time that
aparticular pollutant isin the discharge. Third, there may be an unanticipated change in the
quality of the only municipal or industrial water supply reasonably available to the discharger
that causes exceedances of effluent limitations. Finally, under al three of these scenarios, the
Regional Board must find that new or modified control measuresto address the exceedances
caused by one of the above reasons cannot be put into operation within 30 calendar days. If
the Regional Board intendsthe CDO or TSO to provide an exceptionto mandatory penalties,
it is recommended that the Regional Board also include a finding to that effect.

Do the exceptions to mandatory penalties based on compliance with a CDO or TSO
apply to violations that occurred prior to January 1, 20017

No. Thegenerd ruleisthat statutesapply prospectively, unlessthereisclear legidativeintent
to the contrary. Here, there is no indication that the Legidature intended these exceptions
to apply retroactively. Further, new section 13385(j)(2) and (3) cannot be said to be mere
clarifications of the pre-existing mandatory penalty requirements. Rather, these provisions
of SB 2165 created new circumstances under which the mandatory penalty provisonssimply
do not apply (“Subdivisions (h) and (i) do not apply to any of thefollowing. . ..”). Therefore,
notwithstanding new section 13385(j)(2) and (3), the Regional Boards must assessmandatory
pendlties for any qualifying violations under section 13385(h) and (i) that occurred prior to
January 1, 2001.

What ar etheconditionsfor the* small community” alter nativetomandatory penalties?

Section 13385(k) authorizes the State or Regional Boardsto require aPOTW that servesa
small community to spend an amount equivalent to the mandatory penalty toward the
completion of a compliance project in lieu of assessing the mandatory penalty against the
POTW if the State or Regional Board findsthat the compliance project isdesigned to correct
theviolationswithinfiveyears, the compliance project isin accordancewith the State Board' s
Enforcement Policy, and the POTW has demonstrated sufficient funding to complete the
compliance project.

Which dischargers are eligible for the small community alternative to mandatory
penalties? What isa* compliance project” ?

Only POTWs serving small communities are eligible for this alternative to mandatory
penalties. Section 13385(k) incorporates the definition contained in section 79084(b) for
Proposition 13's Watershed Protection Program: “ * small community’ means a municipality
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with a population of 10,000 persons or less, a rural county, or a reasonably isolated and
divisible segment of a larger municipality where the population of the segment is 10,000
persons or less, with a financial hardship as determined by the [state] board.” [The State
Board has not yet defined “financial hardship” for these purposes. It is expected that the
current revisions to the Enforcement Policy will contain such a definition.]

Section 13385(k) requiresthat the compliance project be*inaccordancewith theenforcement
policy of the state board.” The existing Enforcement Policy does not address compliance
projects. It is expected that the current revisions to the Enforcement Policy will describe
appropriate types of compliance projects.

Until the expected revisionsto the Enforcement Policy take effect, Regional Boards will not
be ableto utilize the small community alternative to mandatory penalties contained in section
13385(k).

May the State and Regional Boards utilize the small community alternative to
mandatory penalties for violations that occurred prior to January 1, 2001?

Y es, provided that they have not aready finally assessed the mandatory penaltiesfor the same
violations. Unlike the new exceptions to the mandatory penalties based on compliance with
a CDO or TSO in section 13385(j)(2) and (3), which determine whether the mandatory
penaty provisions apply to the violations (see Answer to Question 48), the new small
community aternative in section 13385(k) provides an alternative to the State or Regional
Board's assessment of the mandatory penalty (“In lieu of assessing all or a portion of the
mandatory minimum penalties pursuant to subdivisions (h) and (i). . . .”). Aslong as the
assessment has not yet occurred, the utilization of the small community aternative to
mandatory penaltiesfor violationsthat occurred prior to the effective date of SB 2165 should
be considered a prospective application of this provision of the amendment.

How often can a dischar ger perform a supplemental environmental project or develop
a pollution prevention plan in lieu of paying a mandatory penalty?

Under section 13385(h)(1) the State or Regional Board must assess amandatory penalty for
each serious violation. Inlieu of the $3,000 penalty, however, the State or Regional Board
may allow the discharger to perform a supplemental environmental project (SEP) or develop
a pollution prevention plan (PPP), as long as the discharger has had no serious violations
during the previous six months. If the discharger commits any additional serious violations
inthe next 180 days, the Regional Board must assessamandatory penalty for those additional
violations, and may not substitute an SEP or a PPP for those mandatory penalties. Thus, the
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Regional Board must take an action for every seriousviolation. If the Regional Board allows
the discharger to prepare an SEP or PPP for thefirst serious violation, it must wait 180 days
before it can allow the discharger to prepare an SEP or PPP in lieu of the mandatory penalty
for any subsequent serious violations. For example, if a discharger violates an effluent
limitation that constitutes aserious violation in February, April, and June, it would be subject
to $9,000 in mandatory penalties. The Regiona Board could only allow the discharger to
conduct an SEP or develop a PPP for the violation in February in lieu of the pendlty, i.e., for
up to $3,000. A discharger may not conduct an SEP or develop a PPP in lieu of paying
mandatory penalties under section 13385(i).

Are federal agencies that have NPDES permits subject to mandatory minimum
penalties?

No. Thefedera government issubject to statelawsonly to the extent it haswaived sovereign
immunity. The Clean Water Act section 313 waived sovereign immunity to the extent that
the federal government

“shall be subject to, and comply with [State] requirements, administrative
authority, process, and sanctions respecting the control and abatement of
water pollution in the same manner, and to the same extent as any
nongovernmental entity including the payment of reasonable service
charges. ...

The United States Supreme Court has determined that awaiver of sovereign immunity must
bestrictly interpreted, i.e., thewaiver must be explicit. While Congresshaswaived sovereign
immunity with respect to theissuance of and compliance with permitting requirements, courts
have determined that it has not waived sovereign immunity with respect to the state's
assessment of penaltiesfor past violations and punitive finesunder the Clean Water Act. The
term “sanctions’ does not include punitive fines. See U.S. Department of Energy v. Ohio,
112 S.Ct. 1627 (1992), Sate of Maine v. Dept. of the Navy, 973 F.2d 1007 (1% Cir. 1992).
The mandatory penalties under section 13385(h) and (i) would apply to past violations and
are intended to be punitive. Therefore, the federa government cannot be subject to
mandatory penalties under section 13385.

D. Procedures Related to the Assessment of Mandatory Penalties

4. Q.

Doesthe State or Regional Board assess mandatory minimum penalties?
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Section 13385 authorizes both the State Board and the Regiona Boards to assess
administrative civil liability and mandatory penalties. Typically, however, the Regional Board
would initially assesstheliability or penalties, but such assessmentsare subject to State Board
review through the petition process.

Who has the burden of proof, the State or Regional Board or the discharger, in
deter mining whether the violation is subject to the mandatory minimum penalty?

Violations under section 13385 are subject to strict liability and the mandatory penalty
provisions do not change the liability scheme. Under strict liability, the State or Regional
Board must prove that there have been violations as specified in section 13385(h) or (i).
Once the State or Regional Board has demonstrated such violations, it becomes the
discharger’ s burden to establish, by a preponderance of the evidence, that the amount of the
penalty imposed should be less than the maximum. Since the new provisions establish
statutory minimum penalties, the State or Regional Board may not assess a lesser amount.
The State or Regional Board may determine at the hearing, however, that the evidenceis not
sufficient to make a finding that there was a violation. It is up to the discharger to provide
evidence to demonstrate that the Regional Board incorrectly calculated the number of
violations and the amount of the penalty. See State of California v. City and County of San
Francisco, et al. (1979) 94 Cal.App.3d 522.

What procedur e should the Regional Boar d usein assessing the mandatory minimum
penalty?

To assess mandatory penalties under section 13385(h) or (i), the Executive Officer should
issue a“ Complaint for Mandatory Penalties’ pursuant to the procedure in section 13323. If
the Executive Officer choosesto seek discretionary civil liability that also includesviolations
subject to mandatory pendlties, the Executive Officer would issue a “Complaint for
Administrative Civil Liability and Mandatory Penalties.” The State Board Office of Chief
Counsdl has prepared sample complaints. The Complaint should provide the discharger the
opportunity to waive theright to ahearing and pay the stated penalty, to request a settlement
meeting with the Executive Officer, or to request a hearing before the Regional Board to
challenge the penalty. The Complaint should also inform the discharger that if a hearing
beforethe Regional Board isrequested, the Regional Board may modify the amount assessed
by including additional discretionary liability based on section 13385. If it is likely that the
Regional Board would want to consider assessing additional discretionary liability, the
Complaint for Mandatory Penalties should also include an evaluation of the factors specified
in section 13385(e), including a calculation of economic benefit. Alternatively, the Regional
Board could direct the Executive Officer to rescind the“ Complaint for Mandatory Penalties’
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and issue a “Complaint for Administrative Civil Liability and Mandatory Penalties’ at the
hearing.

If the discharger choosesto waive theright to a hearing, the waiver must be accompanied by
acheck for the full amount assessed (less any supplemental environmental project approved
pursuant to section 13385(h)). Thewaiver isnot effective until the assessed amount hasbeen
paid.

The act does not specify when the mandatory penalties must be assessed. The Regiond
Board Executive Officers may issue complaints at suitable times to make best use of staff
resources and to assure compliance with section 13323 hearing requirements.

Can persons aggrieved by the assessment of mandatory penalties file a petition for
review with the State Board under section 133207 |f so, does the discharger have to
pay the penalty while the petition is pending befor e the State Boar d?

The discharger and other interested persons may petition the State Board to review the
mandatory penalty. While the petition is pending, the discharger is not required to pay the
penalty. The penalty isdue and payable within 30 days after adecision upholding the penalty
or dismissal of the petition.

M ust the Regional Boar d recover economic benefit in assessing a penalty under section
13385(h) or (i)?

No. Therequirement to recover economic benefit isincluded within section 13385(€e), which
only applies to assessing discretionary liability, not to recovering mandatory minimum
pendlties. If, however, a Regiona Board is seeking both mandatory minimum penalties
pursuant to section 13385(h) or (i) and administrative civil liability pursuant to section
13385(a) through (e), it must recover at a minimum the economic benefit, if any, or the
mandatory penalty amount, whichever is greater.

May the Regional Board assess administrative civil liability in addition to the
mandatory penalty?

Yes. Where the Regional Board is required to assess a mandatory minimum penalty, it may
also choose to assess a greater amount under the discretionary liability provisions. I1n such
a case, the Regional Board Executive Officer would issue a “Complaint for Administrative
Civil Liability and Mandatory Penalties.” In any settlement of such a complaint, or after a
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hearing before the Regional Board, the Executive Officer or Regional Board must recover no
less than the mandatory penalties or the economic benefit, whichever is greater.

Doestheassessment of amandatory penalty precludelater assessment of administrative
civil liability pursuant to section 13385(a) through (e) for the same violation that was
the subject of the mandatory penalty?

Yes. Whilethe State or Regional Board may assess liability above the mandatory minimum
penalty, once a penalty is assessed there can be no further assessment for the same violation
unless new facts, such as concealment of evidence, come into play.

Section 11 27. April 17, 2001

#383412.1



SB 709 AND SB 2165 QUESTIONS AND ANSWERS

[11. ECONOMIC BENEFIT (SECTION 13385(E))

61. Q.

62. Q.

63. Q.

64. Q.

Section 13385(e) now requires the Regional Board, State Board, or superior court, in
deter mining the amount of civil liability for violations of an NPDES permit to, at a
minimum, recover the economic benefits, if any, derived from the actsthat constitute
the violation. How isthe economic benefit to be calculated?

The draft revisions to the Enforcement Policy contain guidance for calculating economic
benefit. 1n general, the Regiona Board staff would determine what actions could have been
takento attain compliance or avoid violationsand consider suchinformation aswhat the costs
of those actions would have been, the interest earned by delaying compliance, and what
benefit to thedischarger occurred asaresult of failing to comply or delaying compliance. The
Regiona Board may request information from the discharger to use in determining the
amount of economic benefit. Thecomplaint for administrative civil liability should specify the
basis for the economic benefit determination. 1t then becomes the discharger’s burden to
demonstrate that it had no or alesser amount of economic benefit.

M ust the Regional Boar d assess the economic benefit to the extent it exceeds statutory
maximum liability (i.e., the maximum $10,000 per day per violation and $10 per
gallon)?

No. Therequirement to recover economic benefit does not create anew statutory maximum
liability. 1f the economic benefit exceedsthe statutory maximum liability, the Regional Board
shall recover the statutory maximum liability.

If the Regional Board must assess a mandatory penalty under section 13385(h) or (i),
but has determined that it is not appropriate to assess administrative civil liability,
must the Regional Board also recover any economic benefit derived from the actsthat
constitute the violation(s)?

No. See Answer to Question 58. If the Regional Board chooses in its discretion to assess
civil liability in addition to the mandatory penalty, however, thenit isrequired to consider the
factorsin section 13385(e) and must recover the economic benefit, if any. Insuchacase, the
total recovered amount must be no less than the mandatory penalty amount or the economic
benefit, whichever is greater.

In determining the economic benefit, may the Regional Board subtract from the
economic benefit the amount the dischar ger spent in responding to the dischar ge that
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occurred as a result of the failure to take the action in advance that would have
prevented the dischar ge?

A. No. [In accordance with current draft revisions to Enforcement Policy].
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V. EFFLUENT LIMITATIONS (SECTION 13263.6)

65. Q.

Section 13263.6 requires the Regional Boards to include effluent limitations in waste
discharge requirements for a POTW for all substances (1) that are reported in toxic
chemical release data reports prepared pursuant to section 313 of the Emergency
Planning and Community Right to Know Act of 1986 (42 U.S.C. section 11023), (2) that
areindicated are discharged into the POTW, and (3) for which the State or Regional
Board has established numeric water quality objectives, and where (4) the Regional
Boar d deter minesthat thedischar geisor may bedischar ged at alevel which will cause,
have the reasonable potential to cause, or contribute to, an excursion above any
numeric water quality objective. How doesthe new section 13263.6(a), which requir es
the Regional Board to include effluent limitations in certain situations, differ from
existing federal NPDES regulations that require inclusion of numeric effluent
l[imitationsin NPDES permits under certain circumstances?

U.S. EPA NPDES regulations require an NPDES permit to include a water quality based
numeric effluent limitation for al pollutants or pollutant parametersthat the Regional Board
determines

“are or may be discharged at alevel which will cause, have the reasonable
potential to cause, or contribute to an excursion above any State water
quality standard, including state narrative criteria for water quality.” (40
CFR section 122.44(d)(1)(i).)

U.S. EPA NPDES regulations specify how to determine whether there is a reasonable
potential and provides options for determining the appropriate numeric effluent limitations.

Section 13263.6 is less broad in certain ways than existing NPDES requirements. Like
existing NPDES requirements, effluent limitations are required where the discharge is a a
level that will cause, have the reasonable potential to cause or contribute to an excursion
above an objective. Unlike existing NPDES requirements, section 13263.6 requires effluent
limitations only where the discharge causes excursions above numeric water quality
objectives, not narrative water quality standards. Also, section 13263.6 requires effluent
limitationsonly for substancesdischarged to the POTW and reported intoxic chemical release
data reports and where the State or Regional Board has established numeric water quality
objectives. At the present time there are few numeric water quality objectives in the water
quality control plans. If aconstituent has or may be discharged at a level which will cause,
have the reasonable potential to cause, or contribute to an excursion above any state water
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quality standard, e.g., any applicable State or Regional Board numeric water quality
objectives, the Regional Board must include a numeric effluent limitation in the NPDES
permit. Compliance with existing NPDES requirementswould result in compliance with the
new section 13263.6.

Unlike existing federal requirements, section 13263.6(a) requires the State or Regional
Boardsto include effluent limitations only for water quality objectives adopted by the State
or Regional Boards. U.S. EPA has adopted the “California Toxics Rule” (CTR) that
established water quality criteria for toxic pollutants for California. Those criteria must be
implemented by the State and Regional Boards, but they have not been adopted by the State
or Regional Boards so they need not, at thistime, be considered in determining the need for
effluent limitations under section 13263.6(a). Section 13263.6 applies only to water quality
objectives adopted by the State or Regional Boards. The Office of Chief Counsel has
prepared model permit language.

What is section 313 of the Emer gency Planning and Community Right to Know Act of
1986 (42 U.S.C. Sec. 11023)7?

The Emergency Planning and Community Right to Know Act (EPCRA) isafederal law that
establishes programs to provide the public with information about hazardous and toxic
chemicals in their communities and establishes emergency planning and notification
requirementsto protect the publicinthe event of arelease of extremely hazardous substances.
EPCRA section 313 requires the owner and operator of certain facilitiesto complete atoxic
chemical release form for listed toxic chemicals used on the facility in quantities exceeding
certain thresholds established in EPCRA section 313. The form must be submitted to U.S.
EPA and to the state Office of Emergency Response each year.

How does the Regional Board deter mine which substances are included in the most
recent toxic chemical release data reported pursuant to section 313 of the Emer gency
Planning and Community Right to Know Act of 1986 (42 U.S.C. Sec. 11023)7?

The Regional Board may request the POTW to submit areport pursuant to section 13267 (or
other means) to the Board specifying what substances have been included in the toxic
chemical release reports that are discharged into the POTW. Since, however, effluent
limitations are only required where the State or Regiona Board has adopted numeric water
quality objectives, the Regional Board would comply with section 13263.6 by adopting
effluent limitations for excursions above the numeric water quality objectives. To assure
compliance with this provision, the Regional Boards should require POTWSs to report
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information provided in EPCRA section 313 reports. The Office of Chief Counsel has
prepared a model letter for use by the Regional Boards.

Does section 13263.6 apply to non-NPDES waste dischar ge r equir ements?

Yes, section 13263.6 applies to both NPDES permits and non-NPDES waste discharge
requirements for POTWs.

Therefore, when issuing waste discharge requirementsto POTWsthat dischargeto land, the
Regional Boards should conduct a reasonable potential analysis, and adopt effluent
limitations, if appropriate, for substances on the EPCRA section 313 report if the State or
Regional Board has adopted numeric water quality objectives for ground water.
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ATTACHMENT

Examples for calculating the amount of mandatory minimum penalties
pursuant to Water Code section 13385(i)

Notes:
V: an exceedance of an effluent limitation subject to 13385(i)(1)
S: an exceedance of an effluent limitation that also qualifies as “serious’ under 13385(h)(1)
180 days. the 180-day period immediately preceding the“S’ or “V” in question
Example #1
1/1/00 V1 V2 V3 V4 V5 V6

180 days

180 days

180 days

V1=NoMMP

V2 =No MMP

V3 =No MMP

V4 = $3000

V5 = $3000

V6 =No MMP

TOTAL = $6000

Example #2
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1/1/00 V1 S2 V3 V4 V5 V6

180 days

180 days

180 days

Vi=NoMMP
S2 = $3000
V3=NoMMP
V4 = $3000
V5 = $3000
V6=NoMMP
TOTAL = $9000

Example #3
1/1/00 S1 S2 S3 V4 V5 V6

180 days

180 days

180 days

S1 = $3000 V6=NoMMP
S2 = $3000 TOTAL = $15,000
S3 = $3000

V4 = $3000

V5 = $3000
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Example #4

V9
V2 V8

1/1/00 V1 V3 V4 V5 V6 V7

180 days

180 days

180 days

Vi=NoMMP
V2=NoMMP
V3=NoMMP
V4 = $3000
V5 = $3000
V6 = $3000
V7=NoMMP
V8 = $3000
V9 = $3000
TOTAL
$15,000

Example #5

Section IV 35. April 17, 2001

#383412.1



SB 709 AND SB 2165 QUESTIONS AND ANSWERS

S3 S8
1/1/00 Vi V2 V4 V5 V6 V7

180 days

180 days

180 days

Vi=NoMMP
V2=NoMMP
S3 = $3000

V4 = $3000

V5 = $3000

V6 = $3000
V7=NoMMP
S8 = $3000
TOTAL =
$15,000
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